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Most of the law in Hong Kong is derived from English law, company law
is of no exception. The first Canpanies Ordinance in Hong Kong was
enacted in 1865 and followed closely the Companies Act 1862 of the U.K.
Until 1948, the company law in Hong Kong could be said to be almost
identical with that of Britain. However, since the passing of the_
Companies Acts of 1948 and 1967, the provisions of which, except for
a few, have not been adopted in Hong Kong, a great gap has opened
between the local company law and that in force in U. K. The gap is
widened by the subsequent passing of further Companies Acts in U.K.,
particularly the Companies Acts 1976, 1980 and 1981, while the
Companies Ordinance in Hong Kong remains virtually unchanged.
The gap prior to 1970s can be tolerated when seen against the backdrop
of the local conditions then-- the number of companies in Hong Kong
was less than 20,000 while that of-companies listed on the stock
exchanges was only about 60.
However, entering into the 1970s, the pace of industrial and commercial
development in Hong Kong threw new light on the situation. The number
of incorporated companies. soared steeply as evidenced in the number of
local and foreign countries registered in Hong Kong, which can be found
in the Monthly Digest of Statistics compiled by the Census Statistic
Department of the Hong Kong Government. As a result, the simple
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provisions of the Companies Ordinance in Hong Kong are no longer
adequate, especially in view. of the increased involvment by members
of all classes of the population with companies like participating in
the ownership of public companies.
In recognition of this trend, the Government has appointed a committee,
the Companies Law Revision Committee (CLRC), to consider and make
recommendations as to the revision of the company legislation of Hong
Kong, and in particular to recommend as soon as possible whether legis-
lation for prevention of fraud in relation to investment is required
which it should take. 1
and if so, the form in
The Co mittee was appointed on 19th April, 1962 but little had been done
until its reconstitution on 3rd May, 1968. Since then, the Committee
embarked upon_an examination of the U.K. Companies Act 1948 and 1967
and produced two reports, one in June 1971 and the other in April 1973.
The first report resulted into the enactment of the Securities Ordinance
and the Protection of Investors Ordinance in 1974. The attempt to
implement some of the more important recommendations in the second
report was the Companies Amendment Bill (1980)_ which was published on
18th July, 1980. The Bill aroused vigorious discussion among the public
regarding information to shareholders, strong objections were received
from local entrepreneurs. Consequently, the Government reconsidered the
local entrepreneurs. Consequently, the Government reconsidered the
various aspects in the light of public opinions and published a revised
bill on 4th March, 1983 known as the Campanies (Amendment) Bill 1983.




This report attempts to digest the various amendments proposed in the
Canpanies (Amendment). Bill 1983 (hereinafter referred to as' the Bill')
and to' see, from a business executive's viewpoint, whether they are
valid and' justif ied'. It also tries to identify which areas of the
legislation require further refinements or amendments. In the course of
these analysis, the report will highlight the application of the proposed
changes to Hong Kong companies. The emphasis will be laid on the
objectives of the proposed amendments rather than its technical aspects
such as the draftsmanship of the Bill.
Scope and limitations
The study focuses on the Companies (Amendment) Bill 1983 but will not
cover the following areas:
1) Winding-up and receivership
'Winding-up-and receivership' itself is a complex subject for lawyers
.and accountants. Generally speaking, business executives will not
be too involved in such matters in the performance of their ordinary
duties.
2) Specialized industry/business such as banking and insurance
'Specialized industry/business such as banking and insurance' is
also excluded in this study since this is a highly specialized
subject which in itself can be a topic for a separate report like
this.
3) Non-profit-Making companies such as charitable institutes and
organizations of a social nature, which are usually companies
1 mited by guarantee.
44) Statutory companies which are not governed by the Companies
Ordinance.
Outline of the report
Before proceeding to the main body of the report, the writer first
presents the methodology used in the study in the following chapter.
Then, the various major: changes sought by the Canpanies (Amendment)
Bill 1983 in relation to the operation of companies are identified in
chapters three to six together with the background and rationale
therefor.
Chapter seven is largely devoted to comment on the desirability of the
various amendments and enumerate the principal areas in which further
amendments are still required. The remainder is a summary of the
application of the proposed changes to listed companies and private
companies.
Finally, a sumnary of the study is presented in-chapter eight together
- with some conclusions.
5CHAPTER II
METHODOLOGY
A literature review approach. is followed in this study, based primarily
on the existing Companies ordinance, the Companies (Amendment) Bill 1983,
and the Second Report of the Companies Law Revision Committee. Reference
has also been made to the-current English company law.
In-addition, the writer has written to some interested professional
bodies, government departments, trade associations, firms of solicitors
and accountants, and other organizations and individuals to request for
copies of their representations to the Government on this issue. The
selection of these organizations and individuals is based primarily on
the list of representations received by the Companies Law Revision
Carrmittee. A list of the addressees and the replies received are
given in Appendix 1.
Arriidst the study, the Government enacted on 27th January, 1984 the
Companies (Amendment) Ordinance 1984 which shall cane into operation on
a day to be appointed by the Governor by notice in the Gazette.2 Hence,
reference has been made to this amendment ordinance although upto the
date of finalization of this report, the said date has not yet been
approval.
1 'Appendix A= Representations Received' Second Report of the
C'.a anies. Law Revision Carrnittee, 1973 p. 335
2 Leval Supplement No. 1 to the Hong Kong Government Gazette, 1984
p. A25
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A REVIEW OF THE PROPOSED CHANGES
PART -I- INCORPORATION OF COMPANIES AND INCIDENTAL MATI`ERS TlERFM
Objectives of the reform
The basic concepts underlying company law are that of legal personality
and limited liability. Consequent to incorporation, a company becomes
a separate entity distinct from its members. It can own property can
sue or be sued may exist perpetually notwithstanding that its members
may cane and go from time to time and can borrow money. However, the
liability of its members is restricted to the amount of share capital
they have agreed to subscribe. They are not liable for the company's
debt in the absence of express provision to the contrary in the
memorandum and articles of association or the borrowing agreements.
As such, this form of organization could be subject to abuse.
Accordingly, the first objective of the statutory rules is to ensure
that the affairs of companies are properly conducted so that the
interests of creditors are adequately protected.
On the other hand, there is a clear trend that the manage-anent of more
and more companies has divorced from their members. Two major factors
account for this phenomenon. Firstly, not all members possess the
expertise required in order to run a company in the modern world.
Secondly, the increased number of company flotations results in a
greater participation in the ownership of companies by the lay public.
8The second objective of the reform of the company law is, therefore, to
protect the interests of investors.
Urinni rhnnap in relation to the operation of companies
The Companies (Amendment) Bill 1983 attempts to bring substantial
changes to the.then existing statutory law to bring it more in line
with the current business environment. The areas of changes are wide
and the effect is far-reaching. For the sake of clarity, the principal
changes are recapitulated in the following parts, each to be dealt with
in a separate chapter:-
a) Incorporation of companies and incidental matters theretof
b) Capital structure.
c) Management and administration,
d) Directors and officers.
Incorporation of companies and matters incidental thereto
As a matter of principle, changes with regard to the incorporation of
companies and matters incidental thereto will not be discussed in
this report since they are before the birth of a company and will
usually be taken care of by professionals such as lawyers and account-
ants. I would therefore concentrate on the changes that are of
relevance to the operation of companies. In this respect, the
principal changes can be summarized as follows:-
1) Membership
a) Minimum membership
Section 4 of the principal Ordinance is amended to the effect
that the minimum membership for all companies is' two. Previously,
the minimum membership for private companies is two while that for
other companies is seven.
8b) Membership of holding company
In order to preserve the capital of the company for the
purpose of'.protecting the interests of creditors, a subsid-
iary cannot be a member of its holding company, except under
certain circumstances. Provisions have also been made to care for
the position of those companies which have already had sharehold-
ing in their holding companies at the commencement of the amend-
ment ordinance. Details are given in chapter four which deals
with the capital structure of companies.
2) Memorandum of association_
a) Common form powers
By way of amending Section 5 and adding a new Seventh Schedule,
a set of common form powers of companies is introduced. It
will be included, unless expressly excluded or modified by the
memorandum or articles', as. the powers of a company formed on
or after the commencement of the Companies (Amendment)
Ordinance which brings the bill into effect. This amendment
will in future reduce the length of companies' memorandum of
association.
b). Greater flexibility for alterations
i) Object clause
Before the Bill, the objects of company cannot be altered
unless such an amendment is to enable the company to
achieve any one of the following l:-
A) to carry on its business more economically or more
efficiently
B) to attain its main purpose by new or improved means
C) to enlarge or change the local area of its operation
1Section 8- mode in which and extent to which objects can be
be altered, Companies Ordinance, Revised edition of 1975, p. 20
9D)' to carry on some business that under existing circum-
stances may conveniently or advantageously be combined
with the business of the company
E) to restrict or abandon any of the objects specified
in the memorandum
F) to sell or dispose of the whole or any part of the
undertaking of the company
G) to amalgamate with any other company or body of persons.
By amending Section 8 of the principal ordinance, the Bill
confers upon the company a general power of alteration of
its objects. However, a company wishing to make such an
alteration is required to give notice of the relevant meetings
to all members of the company (including members who are not
entitled to such notice under the articles of the company) so
that all affected persons are made aware of the proposed
alteration. Then they may apply to the Court to have the
alteration annulled, if they so wish. The Bill further enables
a smaller_proportion (5% instead of 15%) of members or deben-
ture holders to apply to the Court within 28 days for the
alteration to be annulled.
ii) Non-compulsory clauses
There are five compulsory clauses in the memorandum of
association, viz. company's name, objects, capital,
liability of members, and the location of registered
office. The mode in which each of them can be altered
is specifically provided in the ordinance. It is not
uncommon to find that some companies have other clauses
in their memorandum, which are called non-compulsory
clauses and can lawfully be contained in the articles
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instead. A company cannot alter such clauses unless
provisions for their alteration are expressly provided in
the memorandum.
Under the newly added Section 25A,-a company is empowered
to alter any such clauses by special resolution, subject
to the minority-members' right to apply to the Court to
have the alteration cancelled.
c) Power to make compensation for losses from forged transfers
A new section, Section 74, is-added to empower companies to
make cash payments as compensation for loss arising out of
transfers effected by forged instruments. Companies are also
empowered to establish a fund or to borrow for that purpose.
d) Names
i) Additional power of the Registrar
Under the newly added Section 22A, the Registrar of
Companies is given the power to direct a company to
change its name if it is a misleading name.
-ii) Regulation of use of name by oversea company in Hong Kong
Section 337B is added to prevent the abuse of oversea
company status as a'means to get around the restrictions
with respect to company names. Before the introduction of
this section, those who are unable to incorporate a company
in Hong Kong in a name they wish may form the company in an
oversea country and then carry out business in Hong Kong
under that name as an oversea company trading here, in
which case, the Registrar has no authority to require the
abandonment of the undesirable name.
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iii) Adequacy-of abbreviations
Certain commonly recognized abbreviations such as 'Co.',
'Ltd'.etc. are accepted as adequate abbreviations for the
purpose of company names.
3). Articles of association
a) Restrictions on alterations inconsistent with class right
Section 13 of the principal ordinance is amended to prevent
the power to alter the articles from being used to override
special rights attached to a class of shares in a company.
All such variations must be effected in accordance with the
provisions of'the new section 63A, details of which can be
found in chapter IV.
b)- Restrictions on alterations to improve directors' emoluments
The new Section 116A is to introduce provisions to restrict
the alteration of the articles of a company in order to
improve a director's emoluments.
Under the new law, such an alteration can only be made when
an adequate explanation of the proposed alteration is set out
in the notice convening the meeting or in a document attached-
thereto and that the proposed alteration is approved by a
separate resolution not relating to other matters.
4) Pre-incorporation contracts
A new section, Section 32A, is added to clarify the liability of
persons under pre-incorporation contracts: subject to express
agreement to the contrary, the person purporting to act for the
company or as agent for it shall be personally liable on and
entitled to enforce the contract. However, the canpany.may
ratify the contract after its incorporation.
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5) Liability for debts where business is carried on without minimum
number of members
Following the amendent to Section 4, Section 31 of the ordinance
the liability of a- member- for the debts of the company which
carries on business without the minimum membership is unlimited-
is replaced to take account of the new minimum membership of two.
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CHAPTER IV
A REVIEW OF THE PROPOSED CHANGES
PART II- CAPITAL STRUCTURE
Introduction
It is mentioned in Chapter III that the basic objectives of the
company law reform is to protect firstly the interest of creditors,
and secondly, the.interest of members: In the ensuing discussion on
the proposed changes to the provisions relating to capital structure,,-
we can see how these two objectives cane into play.*
Protection of creditors
1) Preservation of company's capital
a) Company cannot purchase its own shares
Section 58 of the principal Ordinance is amended to prohibit
the purchase.by a cotrpany of its own shares or the reduction
of its share capital, except as provided in the Ordinance.
The prohibition applies also to the share premium account
and the capital redemption reserve fund.
b) Subsidiary capany cannot be a member of its holding company
As mentioned in Chapter III, Section 28 is amended to prohibit
a subsidiary to be a member of its holding company and to render
the allotment or transfer of shares in the holding company
to its subsidiary void. The three exceptions to this general
rule are:
i) that before the caTpany becomes a subsidiary of another
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company, it is already a member of that company
ii) that the company holds the. shares of its holding company
in the capacity of personal. representative or trustee and
the holding company or any .fellow subsidiary is not
beneficially interested under the trust or even, if it is
so interested, the interest is acquired by way of security
for the purpose of a transaction entered- into by the
holding company (or the fellow subsidiary) in the ordinary
course of business which includes lending of money.
iii) that at the date of commencement of -the amendment
Ordinance, the company has already been a member of its
holding company or held any rights of conversion attached
to any shares in or debentures of its holding company.
With regard to a subsidiary which, by virtue of the above
provisions, is a member of its holding company, the following
provisions will apply:
i) The holding company can allot shares to it upon its
exercise of the aforesaid rights of conversion, if any.
ii) The holding company can allot fully paid up bonus shares
to it by way of a capitalization of its reserves or
profits.
iii) If the holding company makes an offer of shares to its
members, the subsidiary,except in the case of (b)(ii)
above, cannot take up the offer. However, the holding
company may sell, on behalf of the subsidiary, any such
shares the subsidiary could have taken by virtue of the
shares already held by it in the holding company, and
pay the proceeds of the sale to the subsidiary.
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iv) Again, with the exception of case (b)(ii), the subsidiary
will have no voting right in respect of its shareholdings
in the holding company. (This is to prevent the directors
of the holding company from abusing the voting rights
that would have been available to the subsidiary. For
example, to use the right to secure their own offices.)
Protection of members
1) Restrictions on allotment of shares- Allotment requires approval
of members unless, pro rata-
a) The newly added Section 57B provides that except in the case
of a pro rata allotment of shares to members, the directors
of a company shall not without the prior approval of the
company in general meeting exercise any power to allot shares.
Such an approval may be specific or general and may be uncon-
ditional or subject to conditions. General approval needs
to be renewed at the next annual general meeting.
b) The allotment is valid notwithstanding that the directors
have contravened this section, but the directors who knowingly
and wilfully contravenes or permits or authorized the contra-
vention, shall be liable to a fine of $10,000 and to imprison-
ment for six months.
2) Validation of shares improperly issued
The new Section 57C empowers the Court to make orders validating
any issue or allotment of shares which is invalid by reason of
the Companies Ordinance or other Ordinance or the mix random or
articles of the company.
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3) Variation of class rights
a) Procedure for variations
The newly added Section 63A is to tidy up the present legis-
lation with regard to variation of class rights by codifying
the existing case law so that situations where proceudre for
variation is uncertain are provided for. -The situations'
covered are. as_ follows
i) Class rights given by memorandum
A) Provision for their variation is contained in the.
articles but no reference is made in the memorandum
to that provision
They are now capable of variation in accordance with
the provision in the articles.
B) Both the memorandum and-articles do not contain
provision for their variation
They may be varied only if all the members of the
company agree to the variation.
ii) Class rights given otherwise than by the memorandum
If the articles do not-provide for their variation, the
articles shall be deemed to contain a provision that
such rights shall not be varied except with the consent
in writing of-the holders of three-fourth in nominal
value of the issued shares of the class in question or
with the sanction of a special resolution passed at a
separate meeting of the holders of that class.
b) Relaxation of the rules governing objections to variations
Section 64 of the principal Ordinance is amended to enable
the holders of 10 percent (existing 15 percent) of the issued
shares of the class in question to apply to the Court to have
an variation of the rights attached to those shares cancelled.
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The time limit within which to apply is also extended from
-7 days. to 28--days.
Moreover,*even those who have previously voted for the
variation may make an application for their cancellation
to the Court which may then specify the terms of acquisition,
c) Variation of articles relating to class right
By.virtue of the newly added Section 63A(5), an alteration to
the articles relating to-the variation of class rights is
deemed to be itself an alteration of class rights.
Protection of both creditors and members- Schemes of arrangement-
and take-over offers
1) Obligation to supply explanatory statement to creditors and
members
Upon the enactment of the new Section 166A, it is obligatory for
a company to supply an explanatory statement to creditors or
members together with every notice summoning their meetings. In
the statement, the directors have to declare their interests,
whether as directors, members or creditors, and to state the
effect of the compromise or arrangement thereon in so far as it
is different from that on the other members or creditors. More-
over, where the compromise or arrangement affects the rights of
debenture holders of the company, similar information on the
trustees for debenture holders has to be given. Previously, it
was possible for a scheme to be sanctioned by the parties
concerned without recognizing the directors' (or trustees')
personal interest.
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2) Right of acquiring company and minority shareholders in
successful take-over offerer
a) Section 168 is.replaced to give effect to the recommendations
of the U.K. Jenkins Committee in respect of take-overs and the
acquisition of minority interests. The rights of the-company
on the one hand and of the minority shareholders on the other
are set out in detail in the new Ninth Schedule which is
reproduced in Appendix 2. The Schedule is in two parts.
Part I is to enable the acquiring company to buy out the
minority: If it has during the period of four months begin-
ning on the date of offer acquired or contracted to acquire
not less than 90 percent in value of the shares for which the
offer relates, it shall have the right to acquire the remain-
ing shares on the same terms, subject to a time limit and the
minority's right of objection to the Court. Part II confers
the reciprocal right to the minority.
b) The above provisions shall also apply to debentures converti-
ble into shares or any rights to subscribe for shares as if
those debentures or rights were shares of a separate class.
c) Where the acquiring company is a member of a group of compan-
ies, the shares held (acquired or contracted for) by a member




A new subsection 3A is inserted into Section 38 permitting separate
advertisements of prospectus in English or Chinese.
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2) Returns of allotments
Section 45 of the principal. ordinance is amended as follows:
a), The form of the return of allotments is now prescribed,
b) The particulars required in the return are amended.
c) The procedure for shares allotted in pursuance of a -scheme
of* arrangement or capitalization of reserves or profits is
simplified.
d) The default penalty previously imposed upon officers of the
company now extends to.the company as well.
3) Non voting shares-
A new Section 57A is*added which requires the restrictions on the
shares be clearly stated. Moreover, where a company's share
capital is divided into different classes of shares, this fact
must be prominently stated on each share certificate, together
with details of the respective nominal value of the shares of
each class and the voting rights attached thereto.
On the other hand, holders of non-voting shares are entitled to
receive communications which they might not have been entitled
to receive previously under the articles. For example, previous-_
ly they were entitled to receive only the statutory parts of the
annual report but now they are entitled to receive a copy of the
Chairman's statement and other documents containing information
-about the company such as five years' financial summary, operating
statistics, etc.
4). Reduction of capital
Section 60 of the principal Ordinance is amended by deleting
subsections (2) and (3) so that the Court may retain greater
flexibility with regard to authorization of reduction of company
capital.
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5) Numbering of shares
Under the new Section 65A, it is now compulsory for a
company having a share capital to have its shares appropriately
numbered. The only exception is where new shares are issued on
terms that will make them become uniform in all respects with
existing unnumbered shares within one year of their issue. This
exception is to solve the practical problem created by the issue
of new shares which will not rank for the next dividend but will
rank for all other purposes with the existing unnumbered shares.
6) Rights of persons refused registration following transmission
Section 69 of the principal Ordinance is amended to enable persons
to whom shares are transmitted by operation of law and who are
refused registration by the company in question, to demand an
explanation and to apply to the Court to have the transfer regist-
ered. It also imposes penalty on both the company and its
officers who are in default.
This provision is to ensure that the pre-emption rights of share-
holders is not prejudiced because the explanations-given by
directors can be challenged.
7) Registration of documents relating to rights of holders of
of special classes of shares
A new Section 64A is added requiring every company, the share
capital of which is divided into different classes of shares, to
deliver to the Registrar for filing:
a) details of the rights attached to any class of shares,
b) areturn in respect of the classification of any unissued
shares,
c) a return in respect of the conversion of shares of one class
into another.
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8) Certification of transfers
A new Section 69A is added to adopt the procedure stipulated in
the U.K. Companies Act 1948 for the certification of transfers of
shares. The new section provides in addition that a company is
bound by the-act of its agent who has an apparent authority to
act for it, the secretary to the company for example. In other
words, notwithstanding that the person pruporting to authenticate
the certificate has not been authorized by the company to do so,
the company is still liable if that person, by virtue of his
position, office or the like has the apparent authority to act
for the company.
With this provision, a ao-iber may now split the sale of his
shares, or to sell part of his holding and retain the balance, or
to transfer the shares the certificate of which is not available
yet.
9) Register of debenture holders
By virtue of the new Section 74A, the register of debenture
holders is now one of the statutory books that must be kept by
every company-which issues debentures or debenture stocks.
10) Registration of charges
a) Extension of the list of registrable charges
A charge on the shares of subsidiary is required to be regis-
tered.
b) Default penalty increased
The default fine on the company and its officers for failure
to effect the registration is increased from $500 per day to
$1,000 per day.
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c) Procedures for registration
The procedures for registration are altered to keep in line
with the corresponding requirements in the 1948 Companies Act.
d) Keeping of register of charges and copies of instruments of
charges
Sections 88 and 89 of the principal ordinance are repealed
and replaced by new provisions which regulate the keeping of
copies of instruments of charges and register of charges,
The new requirements correspond to those regulating the keep-
ing of.the other statutory books, i.e. they should be kept at
the registered office of the company or at the place where the
work of preparing them is carried out. In the latter case,
the company should notify the- Registrar where they are kept.
e) Application of this provision to companies incorporated
outside Hong Kong
Section 91 of the principal ordinance is repealed and replaced
to extend the requirements for registration of charges to
companies incorporated outside Hong Kong-if they have a place
of business in Hong Kong.
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CHAPTER V
A REVIEW OF THE PROPOSED CHANGES
PART III- MANAGEMENT ADMINISTRATION
(Excluding provisions relating to directors and officers)
The purposes of company legislation regarding the management and
administration of companies are twofold. First, to. ensure that the
affairs of companies are properly conducted by prescribing certain
rules for the directors to follow. For example, length of notice
convening the various meetings. Secondly, to require that signifi-
cant information regarding a company is brought to the attention of
its members and, in appropriate circumstances such as scheme of
arrangement, the creditors as well. The principal changes are enum-
erated below.
Annual Returns
Sections 107 and 108 are replaced with new provisions with respect to
annual returns, including its form and content. The principal changes
are as follows:
1)- No return is required for the year of incorporation or the year
following incorporation if the first annual general meeting is
held within eighteen months of incorporation.
2) The time limit for the submission of return is extended from 28
days to 42 days.
3) The return must be signed by both a director and by the secretary
of the company while previously the signature of either a director,
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the manager or the secretary of the company was suffice.
4) Form and content
a) Content
The additional information required include:
i) all business names.under which the company carries on its
business
ii) if the register of members or debenture holders is kept
at a place other than the registered office, the address
of the place where it'is kept
iii) particulars of the secretary of the company
iv) Hong Kong identity card numbers, if any, of the directors
and secretary
v) sufficient particulars regarding each director's business
occupation or particulars.of other directorships
vi) a list of persons who have ceased to hold partly paid
shares.
b) Form
The form has been modified and updated to reflect the changes
-brought by the Bill and to present the information returned in
in a clearer and more readily comprehensible manner. A copy
of the modified form is attached as appendix 3.
5) Simplified procedures in the case of no change
-Under the newly added Section 107(3), if there has been no change
in the matters required to be contained in the annual return, the
company may file a certificate in prescribed form in place of the
return. In the certificate, the company is to state that no
changes-have been made during the year.
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6) Minor' changes
a) The obligation. on the ccrripany to keep the annual returns along
with the register of members is abolished.
b) The annual registration fee for companies have been revised
from $10 to $50 for private company and $100 for public company.
c) The period within which the return shall be completed and
forwarded to the Registrar has been extended from within 28 days
after the annual general meeting for the year to 42 days.
Meetings and their proceedings
1) Annual General Meeting (AGM)
a) First AGM
The requirements that each company shall hold a general meeting
annually and that the period between meetings shall not exceed
fifteen months remain unchanged. However, a company is allowed
to hold its first AGM within eighteen months of its incorporat-
ion, in which case, no AGM is required in the year of incorpor-
ation or in the ensuing year.
b) Period of not ice-
The minimum period of notice to be given to members when calling
AGM is extended from 7 days to 21 days. However, shorter notice
.can be allowed if agreed by all members entitled to attend and
vote thereat.
2) Extraordinary General Meeting (EGM)
a) Period of notice
The minimum period of notice to be given. to members when calling
EGM is extended from 7 days to 14 days unless the meeting is
called up for the passing of a special resolution. In the
latter case, 21 days' notice is required.
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Again, the meeting is deemed to have been properly convened
notwithstanding that shorter notice is given if it is agreed
by a majority of members holding 95 percent of the voting
rights.
3) Meeting requisitioned. by members
Under the existing provisions of Section 113, upon the requisition
of holders of not less than 10 percent of the voting shares, the
directors must within 21 days of the requisition convene an
extraordinary general meeting. However, they could defeat the
purpose of- the section by fixing the date of the meeting after
an unduly long period, say six months after the date of notice.
To close the-loophole, Section 113 is amended to require
directors to hold the requisitioned meeting within 28 days from
the date of the notice convening the meeting. If they fail to
do so, the requisitionists may themselves convene a meeting.
4) Statutory meeting
The requirement for listed companies to hold a statutory meeting
shortly after it entitles to commence business is abolished because
it is rarely needed in practice. Previously, a company can incorpor-
ate as a private company first before going public. By doing so, the
statutory meeting can be avoided.
5) Managers' meeting
Section 119 of the principal Ordinance is amended to require, where
there are managers in a company, minutes of all proceedings at
meetings of the managers-to be entered in books kept for that
purpose.
6)• Proxies
a) There is no right to appoint a proxy at cannon law. Hence,
previously a member could not appoint a proxy if the articles
of the company did not contain a provision for such an
27
appointment. Under the newly added Section 1140,-it is now
a :statutory right of a member to appoint another person
(whether a member or not) as his proxy. A proxy will have
the same right as the member to speak at the meeting, but
unless otherwise provided in the articles, he can only vote
at the poll,
b) A member can appoint two separate proxies but unless other-
wise provided in the articles, the number of proxy cannot
exceed two. By virtue of this provision, a nominee may
appoint two proxies who may take different stances towards
a resolution according to the instructions. given by the
beneficial owners.
c) This right must appear pronwinently in every notice calling
a meeting.
d) To prevent. a. company from hindering its members in exercising
this right, Section 114C renders any provisions in the
articles which require the lodgement of the proxy appointments
more than 48 hours before the meeting void.
e) The proxy form shall be in a format which enables the- :member
to instruct the proxy to vote, according to his intention, in
favour of or against (or, in the absence of instructions, to
exercise his discretion in respect of) each resolution dealing
with any special business to be transacted at the meeting.
In fact, this-is a provision commonly found in the articles
of those companies which allow the appointment of proxy.
Thus, the amendment is to give statutory effect to what had
previously been contained in a company's.articles.
7) Right- to demand poll and voting on poll
a) Under the newly added Section 114D, a member has a statutory
right to demand a poll on any question other than the election
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of the chairman of the meeting or the adjournment of the
meeting. Previously, members could only demand polls for an
extraordinary or special resolution.
b) A demand for poll is effective if it is made by five members
or a-member or members representing one-tenth of the total
voting rights or one-tenth of the total. paid-up. capital.
c) A proxy may demand or join in demanding a poll.
d) When voting on poll, a member need not use*all his votes in
the same way. Accordingly, a nominee holding shares for more
than one person may vote in accordance with the wish of each
individual beneficiary.
8) General provisions as to meetings
a) Period of notice
Any provisions in the articles setting out notice periods
shorter than those prescribed in the Ordinance shall be void.
b) Service of notice
i). Table A of the Ordinance is amended whereby:
A) the period within which the notice is deemed to have
been received by members is extended from 24 hours
after the notice is posted to 48 hours.
B) it is no longer necessary for a company to give notice
by advertisement in the Gazette to those members who
have no registered address within Hong Kong and have
not supplied the company with an address within Hong
Kong.
ii) Under Section 114A, notice of every general meeting of
listed companies shall be served on any member not
entitled to vote thereat at the same time as the-notice
of meeting is served on members who' are so entitled.
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As- mentioned earlier when. non voting shares are considered
this is part of the legislation aiming to safeguard the
interests of non voting shareholders.
c) Quorum
Two members present in person or by proxy shall be a quorum
regardless of whether the company is a private or a listed
company. This amendment is consequential to the reduction in
the minimum number of members (from seven to two) required of
non private companies. Previously, a quorum was three members
personally present.
d) Power of Court to order meeting
i) Under the newly added Section 114B, if for-any reason a
company is unable to call or conduct a meeting in the
prescribed manner, the Court may either at its own
motion or on the application of any director or voting
member of the company, order that a_meeting be called,
held and conducted in such manner as it thinks fit.
The order may include the direction that one member of
the company present in person or by proxy shall be deemed
to constitute a meeting.
ii) Provision has also been made to treat the legal personal
representative of a deceased member of a company in all
respects the same as such deceased member would, if
living, have had.
Resolutions
1) Circulation of members' resolution
Section 115A is inserted to require a canpany, on requisition
in writing of a stipulated number of members, to give members of
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the company notice of any proposed resolution together with an
explanatory statement of not more than 1,000 words. The notice
and the explanatory statement shall be in the same manner and
at the same time as the service of notice of meeting but the
related expenses are to be borne by the requisitionists.- The
stipulated number of members is 100 members holding on average
paid up share capital of not less than 2,000 each or members
representing 5 percent of the total voting rights. This provi-
sion enables members of a company who are appropriately backed
up by the other members to introduce resolutions on their own
account by using the facilities of the company itself.
2) Special resolutions and extraordinary resolutions
Section 116 of the principal Ordinance is repealed and replaced.
The principal changes are as follows:
a) Extraordinary resolution is abolished, understandably as a
result of the more flexible rules now applicable to the
notice required for special resolutions.
b) Special resolutions
The requirements with regard to the period of notice and the
necessary majority to carry the resolution remain unchanged.
However, the necessary majority to validate shorter notice is
lowered from all members to a majority in number holding not
less than 95 percent of the voting right. It is further
provided that in no circumstances can a resolution for credit-
ors'.voluntary winding up be passed at a meeting of which less
than 7 days' notice has been given.
3) Resolution in writing
Section 116B is inserted to provide that a resolution in writing
signed by or on behalf of all members shall be treated as a
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resolution duly passed at a general meeting of the canpany and
where relevant, as a special resolution so passed. Such a resol-
ution is deemed to have been passed on the date on which it was
signed by the last member who is entitled to sign.
4) Resolutions requiring special notice
Under the new Section 116C, if special notice is required of a
resolution, the resolution shall not be effective unless notice
of- the intention to move it has been given to the company not
less than 28 days before the meeting. The company shall give its
members notice of any such resolution at the same time and in the
same manner as it gives notice of meeting, or not less than 21
days before the meeting. Special notice is a new term in the
Ordinance but it was adopted in the U.K. a long t ir1e ago.
Special notice is required for the following resolutions:
a) removing a director,
b) appointing another director in place of a retiring director,
c) appointing as auditor a person other than a retiring
auditor,
-d) filling a casual vacancy in the office of auditor,
e) reappointment of a retiring auditor who was appointed by
directors to fill a casual vacancy,
f) removing an auditor before the expiration of his term of
office.
5) Filing of resolutions with the Registrar
Section 117 of the principal ordinance is amended whereby all
resolutions, whether ordinary or special, which alter any provi-
sions in the articles have to be filed with the Registrar. Pre-
viously, only special resolutions are required to be filed.
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However, in practice, the articles of a company may specify that
certain matters therein can be varied by ordinary resolution (e.g.
borrowing power). This provision will ensure that all such variat-
ions are filed and thereby available for inspection by the public.
Auditors
1) Appointment and removal of auditors
The whole Section 113 governing the appointment and removal of
auditors is repealed and replaced. The new legislation is modelled
on-the provisions of the U. K. Companies Act 1976 and the signif i-
cant changes can be summarized as follows:
a) Removal of auditors
Section 113(6) provides that a company may by ordinary resol-
ution remove an auditor before the expiration of his term of
office despite any agreement between the company and the
auditors. Moreover, except in the case of private companies,
notice of the fact that such a resolution has been passed must
be given to the Registrar within fourteen days.
b) Special Notice
Special notice shall be given for a resolution at general meeting
regarding the removal of auditors or the reappointment as auditors
of persons other than the retiring auditors. On receipt of this
notice the company has to notify the auditors whom it is proposed
to remove or not to reappoint, and where appropriate, to notify
the persons proposed to be appointed auditors. The auditors
proposed to be removed or not reappointed may make written
representation to the company with respect to the intended resol-
ution and request such representation to be circulated to members
to whom notice of the general meeting and the resolution are or
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have been sent. They are also entitled to attend and be heard
at the meeting.
c) Resignation of auditors
Auditors may resign his office by giving written notice to the
company. The notice must -state that there are no circumstances
connected with the resignation which should-be brought to the
notice of the members or creditors, or it must state the circum-
stances. Except in the case of a private company, the company
must send the notice to the Registrar within 14 days of receipt
of the notice. If the auditors' notice includes a statement of
the circumstances of their resignation, this shall be sent to
each member and debenture holder.
Previously, there was no provisions governing the resignation
or removal of auditors during their term of office.
Where the auditors who have given written notice of their
resignation consider that there are matters to be brought to
.the attention of members or creditors, they can call upon the
directors to convene an extraordinary general meeting and
prepare a written statement to be included with the notice of
meeting. -He is also entitled to attend the general meeting so
convened and be heard thereat. Auditors resigning in such
circumstances are in a similar position as auditors whose
removal or non-reappointment is being proposed.
2) Other noteworthy matters relating to auditors
a) Duty to supply information and explanations required by
holding company auditors
Section 133 deals with the duty to supply the auditors of the
holding company with information required for audit purpose.
If a subsidiary company is incorporated in Hong Kong, it is
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the duty-of the subsidiary and its auditors to provide the
inf ormat ion and. explanations required by the holding company's
auditors. If, however, it is incorporated outside Hong Kong,
the holding company shall take all reasonable steps to obtain
the requisite information for the auditors.-
b). Penalty for supplying incorrect statement to auditors
Under Section 134, an officer of a company who knowingly or
recklessly makes a statement (written or oral) which conveys
or purports to convey any information or explanations required
for audit purpose and which is false, deceptive or misleading,
is liable to criminal proceedings. There was no statutory
penalty in the past,
c) Disqualifications for appointment as auditors
Previously an auditor could not be a director or officer of
the company or, except where the company was a private company
be a partner or employee of an officer of the company. Under
the new legislation (Section 140), not only the officer but
also the servant of the company are disqualified from being
the auditors of the company. The.partner or employee of an
officer or servant of the company are also not qualified for
appointment.
Furthermore, a person who is disqualified from being the
auditors of a company's holding company, subsidiary company
or fellow subsidiary company is also disqualified from being
the company's auditors.
d) Fixing the remuneration of auditors
Auditors appointed in general meeting shall have their remun-
eration fixed either by the company in general meeting or in
such manner as the company in general meeting may determine.
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This amendment recognizes the common practice of delegating
the fixing of auditors' remuneration to the Board of Directors.
Inspection of companies books and papers by Government
Section 152 of the principal ordinance is amended by introducing the
Sections 152A to F thereafter. Those new sections are entitled
'Inspection of Companies Books and Papers'.-
'Additional power is conferred upon the Financial Secretary to require
production of documents and inspection of companies books and papers.
Provisions are also made for the entry and search of premises and for
the punishment of the of fences of destruction of documents, furnishing
false. information, etc. Notwithstanding these provisions, the position




Section 93 of the Ordinance is amended to require the common seal
of a company to be metallic.
2) Publication of company name
The company's name must be included on all business letters,
notices, contracts, etc. but not advertisements. Previously, the
-company's name was required on advertisements but not business
letters.
:. 3) Register of members
a) Place where the register of members is kept
The register of members may now be kept at the place where it
is made.up. Previously, the register had to be kept at the
registered office of the company.
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b) Names of Chinese members
A Chinese menber' s name needs not. be registered in Chinese
characters unless he has either signed in that-manner or has
indicated that he so wishes. This helps to-relieve the work-
load of companies which previously had to register the names
of such shareholders in both English and Chinese.
c) Period required to keep the entries
To reduce-the volume of documents required to be kept by
companies, the Ordinance is to be amended to enable companies
to destroy all entries in a share register relating to a
person who. has ceased-to be a member for more than 30 years.
4) Accounts
Under the Bill, books of accounts of a company shall be retained
for five years. However, this requirement is inconsistent with
that of the Inland Revenue Ordinance. Hence, the period is
extended to seven years when the Companies (Amendment) Ordinance
was enacted in January, 1984. Previously, no such time period was
specified in the Ordinance.
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CHAPTER VI
A REVIEW OF THE PROPOSED CHANGES
PART IV DIRECTORS AND OTHER OFFICERS
Introduction
A company is owned by its members but managed, by the directors.
The interests of the two parties may be different and may -even con-
flict with each other in some circumstances but the latter owes a
fuduciary duty to the former._ The legislation in relation to directors
and other officers attempts to regulate the relationship between the
two.
In the early stage of company law, it was considered that the directors
were merely agents of the company subject to the control of the
company in general meeting. Subsequent development of common law in
this respect, however, points to that the directors, and no one else,
are responsible for the management of the company, except for matters
specifically allotted to the company in general meeting. Unless by
altering the articles, members in general meeting cannot direct how
the_ company's affairs are to be managed, nor can they overrule any
decision by the directors in the conduct of its business. This applies
even if the matters are not specifically delegated to the directors
provided they are not expressly reserved to general meeting by statutes
or the articlesl-
1L.C.B. Gower, Chapter 7- The Company's Organs and Officers
Gower's Principles of Modern Company Law, 4th edition, 1979.
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The trend of the law in this respect can be summarized as follows:
1) Directors should be left to manage the day-to-day operations of
the canpany._
2) Members should be given the right to restrain directors if they
think that the directors are not acting in the best interest of
the company.
3) Directors are prohibited from certain activities and are obliged
to disclose to members matters in which they have an interest
which may be inconsistent with that of the members.
The more important changes sought by the Bill are outlined in the
succeeding paragraphs.
General provisions relating to directors and other officers
1) Number of directors
Section 153 of the principal Ordinance is repealed and replaced
to require every company to have at least two directors. The
previous provisions only.-required non-private companies to have
at least two directors but-did not specifically require private
companies to have directors although in practice they would
have at least one.
2) Signed consent
Under the revised Section 158, when a person is first appointed a
director of a company, a statement signed by him that he has
accepted the appointment and that he has attained the age of 21
must accompany the notification of such appointment to the
Registrar. This new provision is to ensure that persons will not
be registered as directors without their knowledge.
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3) Minim= age
The minimum age for a director is 21-years old. However, no maxi-
mum age is stipulated. Previously, there was no such requirement.
4) Restriction on corporate directorship
Under the newly added Section 154A, neither a listed company nor
a private company which is a member of a group of companies which
include a listed company can have a body corporate as its
director.
5.) Secretary
Section 154 of the principal Ordinance is repealed and replaced to
require every company to have a secretary who shall be an individual
residing in Hong Kong or a body corporate having a place of business
in Hong Kong...
6) Dual capacity
A secretary may also be a director of a company. However, anything
that is required to be done by a director and the secretary cannot
be done by_one person in both capacities. This provision is to
ensure that where the Ordinance requires a matter to involve two
persons, it does happen in practice.
7) Disqualification of directors by the Court
a) Under Section 157E, the Court has the power to make an order to
restrain fraudulent persons or directors of insolvent companies
from managing companies for a period not exceeding five years.
If the person in question has been, by virtue of his conviction
of an offence, sentenced to imprisonment, the period is
extended by the term of imprisonment. Application to the Court
for such an order can be made by the Financial Secretary, the
Official Receiver, the liquidator, or any member or creditor of
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the company of which-the person is or has been proposed as
director.
b) Under Section 157F, the Court has the same power to make an
order to prohibit a director of an insolvent company from
taking part in the management of a company for a period of
not exceeding five years. Application for the order in this
case, however, must be made by either the Financial Secretary
or the official Receiver.
c) Heavy penalties, including a fine and imprisonment, are provid-
ed in both sections for persons who act in contravention of
the order.-
-8) Abolishment of slate voting
Except in the case of private company, the appointment of directors
must be voted on individually unless the meeting unanimously
resolves otherwise.
9) Resignation of directors and secretary
Under the newly added Section 157D, a director or secretary may
resign at any time, subject to the company's articles or any agree-
ment with the company. If a notice of resignation is required,
such written notice should be given to the company with a copy
delivered to the Registrar within three days. The company, or the
person resigning if he believes that the company may not do so,
must file with the Registrar a notification within 14 days from the
change or, where notice of resignation to the company is required,
within 7 days after the expiration of the notice.
10) Removal of directors
A director, other than a director of a private company holding the
office for life on the cormlencement of the Amenchent Ordinance, may
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be removed before the expiry of his term of office by special resol-
ution. However, he is entitled to receive a copy of the resolution
proposing to remove him from office. Moreover, similar to the
position of auditors who are being removed, the director may make
written representation with respect to the resolution to the
company which is required to circulate it to members. He is also
entitled to be heard on the resolution at the meeting.
Previously there was no provision in the ordinance for removing
directors although many companies' articles included such a clause.
Provisions restricting the power of the Board of Directors
1) Power to-di se oof fixed assets
Section 155A is added whereby the directors of a listed company
shall not dispose of any fixed assets of the company without the
approval of the members in general meeting, if the, amount or value
of the consideration for the proposed disposal, together with
those for previous disposals within the four preceding months,
exceeds 33 percent of the value of the company's fixed assets as-
shown in the latest balance sheet approved by the company in
1
general meeting.
2) Obligation to send prospectus to members
Under the newly inserted Section 155C, a company must send a
copy of any prospectus or statement in'-lieu of prospectus to all
members within three weeks from the date on which such document
is delivered to the Registrar.
1 In the Companies (Amendment) Ordinance 1984, the words 'approved
by' is replaced. by 'laid before' since throughout the principal Ordinance
there is no provision that the balance sheet of the company must be
approved by the company at the general meeting.
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3) Prohibition of making tax-free. payments to directors
By anewly inserted Section 157G, no company shall pay a director
remuneration, no matter in his capacity as director or otherwise,
free of tax.
4) Prohibition of making loans to directors
The general rule. under the new Section 157H is that loans or
guarantees, whether given directly or indirectly, by a company to
the directors of the company or of its holding company-, or to a
company controlled by any one or more of its directors are prohib-
ited.
The prohibition does not apply to banks and deposit-taking
companies. In addition, there are live exceptions- provided in the
section:
a) Loans, etc as between companies in the same group.
b) Loans, etc. by a private company, which itself does not belong
to a group of companies of which a member is a listed company,
if approved in general meeting.
c) Loans, etc. to defray legitimate expenses incurred while on
company business.
d) A loan to facilitate a director to purchase his only or main
residence or improvement thereto provided that:
i) the company ordinarily makes similar loans to its employees,
ii) the loan does not exceed 80 percent of the professional
valuation of the premises,
iii). the loan is secured by a legal mortgage.
e) A loan granted in the ordinary course of business of a company
whose business includes the lending of money or the provision
of guarantees, and the aggregate of the loans to a director does
not exceed $500,000.
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Loans mentioned in (c), (d) and (e) above-are subject to an over-
riding limit that in aggregate they must not exceed 5 percent of
the company's net assets as shown in the latest balance approved
by the company in general meeting.
In the case of a listed company or a private company belonging to
a group of which a listed company is a member, the prohibition
extends to'the spouse or children of a director, a trustee acting
for their benefit, and a person acting in his capacity as partner of
any one of them or of the trust (hereinafter they are referred to as
'connected person').
The prohibition is based on the principle that directors who can
offer good security can borrow elsewhere while those who cannot
should not be allowed to take advantage of the company by obtaining
credit from it.
To enforce the prohibition, Section 1571 and 157J respectively
provides for the civil and criminal consequences of a contravention.
5) prohibition on payments. to directors as compensation for loss of
office or retirement from office
Section 163. of the principal ordinance is repealed and replaced
whereby it shall be unlawful for a company to make payments to
directors and past directors for loss of office or retirement from
office, unless the amount of the proposed payment is disclosed to
members and approved by the company in the general meeting.
The same. disclosure and approval requirements shall also apply to
any payment made in connexion with a transfer of the property of
or shares in a company.
1 In the Companies (Amendment) Ordinance 1984, the words
'approved by' is replaced by 'laid before'.
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After the amendment, the provisions expand the disclosure and
approval requirements and cover the case of past directors as well.
It should be noted, however, that they apply only to payments
which-the company is not legally obliged to make. Payments made
in fulfillment of the terms of a service contract are not subject
to this requirement.
Disclosure requirements on directors and other officers
1) Register of directors and secretaries
Section 158A of the principal ordinance is replaced and the new
Sections 158A, 158B, and 158C are added to make new provisions
relating to the register of directors and secretaries and the keep-
ing of an index of directors.
The main changes are as follows:
a) The register shall not necessarily be kept at the registered
office. It may now be kept at the place where it is made up.
This new provision recognizes the administrative requirement of
a large setup.--
b) As mentioned earlier, when a person is first appointed a
director of a company, his signed consent must accompany the
notification of his appointment to the Registrar.
c) Under Section 158C, the Registrar is required to keep an
index of every person who is a director of a company, showing
his name and address and the latest particulars sent to the
Registrar, together with the names of the companies of which he
is a director. This will enable the public to find out details
of a person's directorships.
d) Theoretically, the register of directors and secretaries should
-also.cover shadow directors, i.e. persons in accordance with
whose directions or instructions the directors of a company are
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accustomed to act.
2) Particulars in the accounts regarding loans to officers
a) If a' loan is made to an officer-or a director or a 'connected
person' as specified in paragraph (4) on page 43, disclosure of
the following information in respect of each loan (other than a
a loan under $100,000 made in accordance with the company's
..normal practice with respect to loans to employees.) in the
company's account is required:
i) name of the borrower and where appropriate, name of the
director with whom he is connected,
ii) terms of the loan, including interest rate and security
held,
iii) the amount of principal and interest outstanding at the
beginning and the end of the financial year, and the maxi-
mum amount outstanding during the year, and
iv) the amount of interest overdue and the amount of any
provision made against the loan.
b) In the case of a guarantee or security provided by the company
in respect of a loan, items (ii), (iii) and'(iv) will not be
applicable and the company is required to disclose the
following information instead:
i) the maximum liability of the company in respect of the
guarantee or security at the beginning and at the end of
the financial year, and
ii) any amount paid or liability incurred by the company in-
this connection.
c) With regard to a loan made, or a guarantee or security provided
in connection with a loan made, to an officer of the company
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by a subsidiary of the company, the name of the officer and the
the information referred to in (a)(ii), (iii) and (iv) or (b) (1)
and (ii), as appropriate, are required to be disclosed. This
requirement applies regardless of whether or not group accounts
are prepared by the company.
For loans made before the commencement of the Amendment, Ordinance,
the previous disclosure requirements which have been repealed
and replaced because of the general prohibition of loans to
officers still apply.
3) Disclosure of material interest in significant contracts
Section 162 is replaced with new provisions relating to the disclos-
ure by directors of material interests in contracts.
A director must declare a material interest in a significant contract
with the company at the earliest practicable directors' meeting.
However, a general notice regarding his interest given before a
contract is considered is deemed to be a sufficient declaration.
Previously, notice had to be given at the directors' meeting first
considering the contract but if the contract was not tabled for
discussion, the director had no duty to declare his interest.
Furthermore, disclosure was required even if the director's interest
was immaterial and the contract was insignificant .in relation to
the company's business.
Moreover, under the amended Section 129D(3)(j), the directors' report
is to disclose details of all contracts of significance with the
company, its holding company-, its subsidiary company or its fellow
subsidiary company in which a director is materially interested.
Previously, the requirement was for the disclosure of contracts
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with the company only.
4)_ Disclosure of management contracts and of director's interest
-therein
A new Section 162A is inserted to require disclosure in the directors'
report of the existence and duration of a contract with an outside
party-for the management of the whole or a substantial part of the
company's business. If any of the director has an interest in the
contract, his name should'be stated. In addition, a copy of. the
contract should. also be made available for members' inspect ion at
each annual general meeting if it is still in force.
5) Disclosure of arrangements to enable directors to acquire shares or
debentures
Section 129D of the ordinance is amended whereby if the company or
its holding, subsidiary or fellow subsidiary company is a party to
an arrangement to enable the directors of the company to acquire
shares in or debenture of the company or any body corporate, the
directors' report should disclose details of such arrangements.
Previously, disclosure-was required only when the company was a
party to the arrangement..
Obligations to members and members' rights
1) Notices of resolutions to contain explanation of their effect and
particulars of relevant interests of directors
-Under Section 155B, except for a company which is a wholly-owned
subsidiary and notices requisitioned by members under Section 115A,
a notice of a resolution to be put to a meeting of members must
contain the information and the explanations, if any, necessary to
indicate the purpose of the resolution and to disclose any
director's interest therein, in so far as the resolution affects
those interests differently from those of other members. This new
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provision simply makes the duty normally expected of a director
compulsory.
2) Directors' duty regarding information to members
Under the proposed Section 155D,-directors are obliged, except under
the circumstances prescribed in Subsection-(3), to keep all share-
holders equally informed. If a company fails to comply with this
subsection, the company and every officer of the company who is in
- default shall be liable to a fine of $500. The circumstances pre-
scribed in subsection (3) are as follows:
a) a director or other officer of the company, whether or not
such director or other officer is also a member,
b) an employee of the company,
c) a person acting. as auditor of the company,
d) the company's bankers,
e) a person participating with the company in a business venture,
f) a person requiring. such information in connection with negot-
iations between him and the company for the purchase of the
whole or any part of the undertaking or property of the company.
3) Members' balancing-right
As a balancing act against the power of directors and officers of
the company, the rights of members are strengthened. These include:
a) Period of notice is lengthened for meetings of all types.
-b) Members have a statutory right to appoint proxies who shall have
the same right to speak at the meeting, demand or join in demand-
ing a poll, vote at the poll and cast their votes separately for
each special business according to the directions of members.
c) Members' right to move resolution and to have resolution plus
explanatory statements, if any, circulated.
d) Members' right to remove directors.
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Items (a), (b) and (c) are dealt with in chapter V in the section
on general provisions as to meetings-while item-(d) is discussed
earlier in this chapter. As such, detailed changes and their





For the ease of reference to the various subjects explored in the
.previous chapters, the order of the topics being commented upon will
accord with that in previous chapters as follows:
1) Incorporation and incidental matters.
2) Capital -structure.
3) Management and administration._
4) Directors and other officers.
5) Members' rights.
Incorporation and incidental matters
i) Kinim ii rx ership
Following the recommendation of the CLRC, the minimum membership
is two regardless of private and public companies. However, why
can't it be one? Asa matter of fact, it is easy.for a sole owner
to run his business in the form of a limited company if he so
wishes. To satisfy the statutory requirement with regard to mini-
mum number of members, all he needs to do is to ask his close relatives
such as parents or spouse to hold. one nominal share for him or to
bring in a nominee from his professional advisers, lawyers or
accountants, to hold one share. In the latter case, the nominee
will give a declaration of trust in favour of him.. This pantomime
serves no useful purpose but causes a waste of time and money.
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Even from the viewpoint of protection of creditors and investors,
it is difficult to see any difference between a company which
consists of two members and a company which is wholly owned by one
person. The affairs of the company would not necessarily be better
conducted by virtue of the existence of one more member, especially
when the stake held by that extra member is for the benefit of the
sole owner.
2) Liability for debts where business is carried on without minimum
number of member
--There is no commercial logic for the law to require a person to be
wholly liable for the debts of a limited liability company simply
because there are fewer than two members- of that company. Obviously,
this provision is deducted from the provision regarding minimum
membership mentioned above, i.e. the fundamental question remains
whether one-man companies can be allowed or not.
3). Objects
The question associated with the objects of a company %tich. is of
considerable concern to the cannercial sector is the doctrine of
ultra vires. The effect of this doctrine is that a company's
contractual capacity is limited to its objects as set out in the
memorandum. Any contracts entered into by the company outside the
scope of the various objects shall be void. Moreover, the other
party to the contract in this circumstances may not be able to
claim any damages from the company because of the doctrine of
constructive notice-- the memorandum of the company has already
filed with the Registrar whereby any party doing business with the
company is deemed to have the knowledge of its content, which
.includes the objects of the company.
52
However, can people in the busy modern business world afford the
time to make a search at the Companies Registry every time before
entering into a contract with a company?. Moreover, for a all
business, even if the search has been carried out., the management
may not possess the requisite expertise and knowledge to appreciate
the vires of the company, in which case, the law is penalizing the
small and innocent businessmen.
The Companies (Amendment) Bill 1980 contained a clause, Section 6A,
to protect third parties in an ultra vires transaction. However,
this provision has been'dropped from the recent Bill.
The introduction of a set- of common form powers for companies in the
the new Seventh Schedule in no way alleviate the problem because
these implied powers are merely ancillary powers exercisable in
the course of carrying on the business of a company. They should
not be regarded as specific objects.
As such, the doctrine of ultra vires remains unaffected. In their
studies of the Bill, both the Hong Kong Law Society (HKLS) and the
Hong Kong General Chamber of Commerce (HKGCC) expressed concern over
this issue and asked for an early revision of the section. The
latter recommended to introduce legislation to eliminate the
problems of the ultra vires doctrine by giving to a company the
powers of a natural person.
In fact, similar proposal had been considered by the U.K. Jenkins
Carmittee before but it was rejected. The reasons were:
.1 'Report By the Legal Committee to the Hong Kong General
Chamber of Commerce on the Companies (Amendment) Bill, 1980' January
1981: p.3
53
".....would not investors and creditors and the public at large
justifiably wish to know what activities the company was pursuing
or presently intending to pursue within the ambit. of its all-
embracing powers of a natural person, and to have some particulars
as to existing or proposed activities in some public document
1
available for inspection ?11
The CLRC followed the reasoning of the Committee and recommended
that changes in the existing law should be limited to the enactment
of a provision similar to that enacted in the U.K. European Commun-
ities Act 1972 (a revision to the company law consequent to
Britain's joining the European Economic Cot_unity). The provision
reads as follows:
In favour of a person dealing with a company in good faith, any
transaction decided on by the directors shall be deemed to be one
which is within the capacity of the company to enter into, and
the power of the directors to bind the company shall be deemed to
be free of any limitations under the memorandum or articles of
association and a party to a transaction so decided on shall not
be bound to enquire as to the capacity of the company to enter
into it or as to any such limitation on the powers of the directors,
and shall be presumed to have acted in good faith unless the contra-
ry is proved.
The foregoing provisions of this section do not affect any liabil-
ity to a company incurred by its directors by reason of their
having caused the company to enter into a transaction which was
not within its capacity or by reason of their otherwise having
exceeded their powers.
1 Second Report of the Companies Law Revision. Cor.r_Zittee, 1973,
P._57
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The HKGCC, however, regarded the reasoning of Jenkin's Committee
for the following l
as fallacious in commercial terms or reasons:
a) Investors are told in the prospectus of the activities the new
public company proposes to follow, they do not consider the
terms of the memorandum of association.
b) Shareholders in a public company are informed by the annual
report and accounts of the activities of the company, they do
not refer to the memorandum of association.
c) Creditors and potential creditors of a company (public or
private) refer to the annual accounts and reports for the
activities of the company, and refer to the memorandum only
out of fear that their transactions may- be threatened by the
ultra vires doctrine.
d) The remedy for the shareholder of the public company which
began life with. the objective of drilling for oil but subse-
quently turns to retailing 'fast food', is to sell his shares.
e) The-shareholders of a private company do not need to publicly
declare the objects and powers and even if'such were desirable,
there is no meaningful disclosure of the objects of the company
under the present system.
It can be readily seen that the question of ultra vires merits
careful consideration and in the event that the proposal of HKGCC
is accepted, consequential-amendments to certain other Ordinances
such as those dealing with certain classes of insurance and trust
corporation may also need to be made. This possibly.' explains why
the Amendment Bill 1983 has left the issue out. However, I share
the view of the HKLS that it is important that some provision
1 'Report By the Legal Cannittee to the Hong Kong General Chamber
of Commerce on the Companies (Amendment) Bill, 1980', January 1981, p.3
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should be made to provide protection for innocent third parties
immediately. Accordingly,-.as an interim measure, I concur with
its views to adopt the provision recommended by the CLRC afore-
mentioned.
3) Table A- paragraph (g) of clause- 90
The new Table A is entitled 'Regulations for Management of a
Company Limited by Shares, not- being a Private Company'. Under
Section 11 of the Ordinance, those regulations shall be the
regulations of non-private companies in so far as the articles of
such companies do not exclude or modify them.
Clause 90 of the table deals with disqualification of directors and
reads as follows:
The office of director shall be vacated if the director-
a) ceases to be a director by virtue of Section 155 of the Ordin-
ance or
b) becomes bankrupt or makes any arrangement or composition with
his creditors generally or
c) becomes prohibited from being a director by reason of any order
made under section 157E or 157F of the Ordinance or
d) becomes of unsound mind or
e) resigns his office by notice in writing to the company or
f) shall for more than six months have been absent without permis-
sion of the directors from meetings of the directors held during
that period or
1 Section 155 of the Ordinance deals with the situation where a
director fails to comply with-the company's requirement with respect to
qualification shares. By qualification shares, it means that in order to
qualify for the appointment as director, a person must obtain a stipulated
number of shares.
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g) is directly or indirectly interested in any contract with the
company and fails to declare the nature of this interest in_
.manner required by section 162 of the ordinance.
In fact, the validity of paragraphs (a) to (f) are apparent and
they can be found in the articles of most companies. The only
paragraph requires consideration is (g) which will lead to consid-
erable uncertainty regarding the status of many directors in Hong
Kong. Moreover, there are practical difficulties.- For_example,
contracts signed by a director after his office is deemed to have
been vacated may not be enforceable. As a result, the company,
or the other party to the contract or both may suffer loss. Would
this be unfair to the innocent third party who is probably not in
a position to ascertain whether or not,at the time of signing a
contract, a particular director is deemed to have vacated his office?
In any event, if a director has failed to discharge his fiduciary
duty to the company, there are civil means whereby a company can
recover compensation from him and it is up to the members to
decide whether they would like to have the director removed. The
latter depends on the .magnitude of the damages, if any, to the
company and the special circumstances of each individual case.
Hence, it appears that the decision whether a director, who breaches
the requirement of Section 162,should vacate his office or not
should better be left to the members.
Therefore, it appears to be advisable to have paragraph (g) deleted.
Capital structure
1) Preservation of capital
a) Why companies cannot purchase its own shares
For some canpanies, their own share is an investment substant-
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ially better than that of the other•ccmpanies. Why is this
-not given recognition in the ordinance? In the U.K., a company
may do so provided that an amount equal to the value of the
shares acquired must be transferred out of distributable
profits to a reserve fund which is not available for distri
bution.1
on the other hand, a company's need for additional capital may
not be permanent. Such capital may not be required after the
completion of a project which will generate sufficient cash
flow to cover the capital investments and to give a profit.
In the U.K., the enactment of. Section 45 of the Companies Act
1981 permits a company to issue redeemable shares, including
redeemable ordinary shares, provided that such power is incorp-
orated into its articles. This facility is available to both
private and listed companies. Safeguards against the abusing
of this facility are in the form of requirements for authori-
zation, proper disclosure, special resolutions and creation of
a capital redemption reserve.2
Companies in Hong Kong are operating in a similar environment
and have similar commercial needs. Hence, it appears to be
advisable to avail Hong Kong companies with similar facility
and flexibility.
b) Prohibition of financial assistance by canpany for acquisition
of its own shares, etc.
Under the proposed amendments, a company cannot purchase its own
shares nor can its subsidiary be a member of it, except under
certain circumstances specified in the Amendment Bill. With
1 2 U.K. Companies Act 1981, ss. 45- 62
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such stringent restrictions to preserve the capital of a company,
it is puzzling to find that section 48 of the Ordinance, which
prohibits a company from providing financial assistance for the
purchase of its own shares, remains intact. This section was
copied from section 45 of the Companies Act 1929 which was
amended by-the Companies Act 1948, whereby the scope of prohib-
tion have been extended to cover subscriptions for shares and
also, where the company is itself a subsidiary, subscriptions
for or purchases of the shares in its holding company. The CLRC
recommended that section 48 of the Ordinance should be amended
accordingly but this has not been done.
In addition, the CLRC suggested the adoption of the recommendat-
ions of the Jenkins Committee on this issue: to permit financial
assistance to be given by a company for the purchase of or
subscription for its shares where the giving of such assistance
has been approved by a special resolution of the company and the
directors have filed a declaration of solvency.l The Jenkins
Committee reasoned that the danger involved in permitting a
company to give financial assistance for the acquisition of its
own shares is that minority shareholders and creditors might be
prejudiced. However, there are circumstances where the giving
of such financial assistance is in the bona fide interest of the
company, e.g. the provision of financial assistance to a supplier
1 Secona Report of the Companies Law Revision Corrrzittee, 1973, p. 79
The declaration should state--
(a) the form the assistance will take, the person to whom it is to be
given, and the purpose for which it is intended they shall use it,
(b) that the declarants have made a full enquiry into the affairs of
the company and that, having done so, they have formed the opinion
that the company, having effected the transaction whereby such
assistance is to be given, will be able to pay its debts as they fall
r1 UP
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to enable him to became a member of the company-so as to ensure
a stable supply of scarce materials from him. Such transactions
should be permitted provided that the interests of both minority
shareholders and creditors are properly safeguarded. In U.K.,
the above recommendations were adopted by the enactment of
Sections 42 to 44 of the Companies Act 1981. On the other hand,
with regard to prohibition, the Act goes one step further to
prohibit the case where financial assistance is given to reduce
or discharge a person's liability which has been incurred for the
the purpose of acquiring shares in the company.
As the above observations of the Committee apply-equally to Hong
Kong companies, the recommendations of CLRC for bringing Section
48 of the Ordinance in line with the corresponding U.K. provis-
ions are supported. Leaving Section 48 at its present version
can not restrain the unscrupulous but rather might cause occas-
sional embarrassment to the honest.
In fact, the 1980 Bill attempted to repeal and replace Section
48 to implement the recommendations of CLRC and of the Jenkins
Committee. However, many technical points relating to drafts-
manship were brought up. Possibly the absence of a new Section
48 in the 1983 Bill was to enable due reconsideration of these
points. In this respect, Sections 42 to 45 of the Companies Act
1981 must have thrown some light. Hopefully, a new Section
48 will come out in the not too distant future.
2) Pre--emption rights of members
a) Private campanies
i) The application of the proposed section to listed companies
is generally acknowledged. However, there is reservation as
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to the desirability of applying the same restrictions to
private companies. The main argument is that the protection
members may in theory obtain from their directors will
be far outweighed by the practical difficulties of implement-
ing such a proposal.
One example of the practical difficulties is that when, a
private company is incorporated, it is quite common that the
subscribers is not the ultimate beneficial members and
normally the subscribers will take one share each. When the
company has been duly incorporated,-the subscribers will
transfer their shares to the beneficial owners, and
nominate the first directors. At that stage, the directors
meet and issue shares in the agreed percentage to the benefi-
cial owners. The new Section 57B now requires an Extraordin-
ary General Meeting to-be held in order to issue the shares.
This argument. is partly fallacious: Why can't the practice
of each subscriber to take one share be varied? The number
of shares to be taken by each subscriber can be proportion-
ate to their intended respective shareholdings, bearing in
mind that when people come together to form a company, they
should have decided their respective shareholdings. If this
is so, the Extraordinary General Meeting aforementioned will
not be necessary. The practical difficulty will come up in
the case of shelve companies.1 However, when selling a
shelve company to the ultimate user, the vendor has to
1 In Hong Kong, it takes two to three months' time to incorporate
a company. If a company is required urgently (e.g. for holding a piece
of land acquired at public auction), the user can buy a company from
firms of lawyers or accountants, etc. Those ready-made companies which
have been incorporated for the purpose of resale to the user are called
''shelve coapanies'.
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complete certain formalities. For example, preparing instru-
ment of transfers to effect the transfer of shares and papers
to appoint the new members as directors. In this case, the
need for convening an extraordinary general meeting to author-
ize the issue of shares not in accordance with the respective
shareholdings of the subscriber is simply a matter of paper
work which can be done easily through completion of a set of
standardized documents (e.g. standard consent to short notice
plus standard minutes to authorize the issue of shares).
ii) It is also argued that instead of relying on this statutory
protection, the shareholders of a company may limit the
powers of the directors in the articles of association.
However, from my experience, many disputes among members and
directors arise after the company has been in operation for
some time. It is quite often hard for an average business-
man,' especially those operating small business, to foresee
the importance of this clause. They may not realize the
value of this section until their interests are being pre-
judiced. I have come across a case where a company was
controlled by the minority shareholders who constituted the
board of directors. At the beginning, the two groups were
on very good terms. After a period of operation, although the
business of the company became very good, no dividends
was paid. The majority also did not receive, a full set of
accounts. The minority shareholders had used the company's
profits to pay themselves and spouses good salaries, free
company car and free acccnmodation. The majority shareholders
wished to regain control and therefore requisitioned an
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extraorinary general meeting to be held. The board of
directors whilst accepting the requisition, fixed the date
of the requisitioned meeting. to be one year after the notice.
In the meantime, they threatened to convene a board meeting-
to allot shares to make themselves the majority or to
sell the assets of the company.
Under the amended ordinance, the above actions taken by the
directors would be ineffective. However, at that time, what
could the majority shareholders do?
Taking this case as an example, should we give statutory
protection to-the innocent businessmen/investors? Under the
proposed amendment, the stake of the non-management members
are maintained and they will be in a better position to
restrain directors from abusing their powers.
After all, the existence of this requirement doesn't appear
to impose extra duties on or complicate the works of
responsible directors.
b) Listed compan ies
There is one possible administrative difficulty in enforcing the
provision, especially in the case of listed company, that is,
the treatment of foreign sharei_Dlders. The present practice
of many companies is that shareholders residing abroad will not
be eligible to subscribe for new shares. However, their rights
will be sold in the stock market and the proceeds thereof will
then be remitted to them.
c) Frequency for renewal of the authority
It is interesting to note that the U.K. legislation in this
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regard permits the articles of the company to contain the
necessary authority but such authority needs to be renewed on
a five-year basis. In Hong Kong, the authority will have to
be renewed annually and every. year the relevant papers will
have to be filed in the Companies Registry. Perhaps, it is
advisable to relax, at least for private companies, the require-
ment on renewal of the authority from annually to .a longer
period, say triennially.
3) Rights of persons refused registration following transmission
This provision is not designed for listed companies because in
practice they do not refuse such registration. However, for private
companies,' this requirement is very useful because the pre-emption
right of members is better protected. Previously, the directors might
simply refuse to register a transfer without giving any reasons. The
beneficial owner in that case did not have recourse- to enforce the
registration, nor could he sell the share at his own wishes because
the shares of private companies cannot be freely transferred. Hence,
the rights of the widow of a deceased member, for example, would be
seriously prejudiced. Now, the directors need to give a reason for
the refusal. The reasons given by the directors can be challenged at
the Court, in which case, the Court may direct that the transfer be
registered forthwith.
4) Shares of no par value
I concur with the views of the CLRC that notwithstanding the absence
of apparent strong demand for shares of no par value, such shares
ought to be permitted. In fact, they would cause less confusion
than shares of nominal amount, especially for the less knowledgable
investors
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5) Registration of charges
a). Registration procedure
The recommendation of the CLRC on the abolition of the rule
requiring the delivery to the Registrar of the instrument
creating or evidencing a charge has not been followed in the
Bill. As a compromise, I would suggest that it should be
sufficient to deliver to the Registrar a certified copy of the
instrument of-charge but not the original.
b)'-Details to be registered
The statutory requirements in this respect can be further
refined by requiring the keeping of a copy of the charge on
the register and the disclosure of the particulars of any
restrictions, or prohibition on the creation of subsequent or
pari passu charges.
c) Registration of the charge placed on shares of the subsidiary
One interesting point has been brought up that it is a practice
of many banks in Hong Kong to take as security for banking
facilities, a form of mortgage of shares which operates as a
charge over all shares held for the customers' account. Of
course, this charge would include shares in its subsidiaries in
the event that they are deposited in safe custody with the bank
concerned. As such, the proposed amencknent would make such a
charge which is not properly registered void against creditors
and the liquidator and this would affect not only the shares in
subsidiaries but also all other shares covered by the charge.
Accordingly, it is suggested that a charge in general terms on
shares should not be considered a charge on shares in a company's
subsidiaries unless the actual subsidiaries are specifically
named or subsidiaries are referred to generally in the instrument
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creating the charge.l
This suggestion, however, could create a possible legislative
loop-hole. To avoid the registration of the charge on the
shares of subsidiaries, a company may simply give the bank or
other creditors,if appropriate,a general charge on the shares
it holds including those of the subsidiaries. In that case, no
registration is required but the banker will still be happy to
accept since possibly more security is available and yet the
non-registration does not affect his position as chargee.
however, the victim will be the other creditors who will have no
knowledge of the existence of the charge.
d) Registration.of charges created by overseas companies having
a place of business in Hong Kong
The new Section 91 seeks to implement the recommendations of the
CLRC that charges created by companies incorporated outside-Hong
Kong which have a place of business in Hong Kong shall be
registered with the Registrar. However, the practical difficul-
ties as revealed in a recent case NV Slavenburg's Bank Vs. Inter-
national Natural Resources Limited (1980) has not been dealt
with. Subsequent to that case, the Law Society of England and
Wales has issued a memorandum which contains same very useful
-recommendations which not only attempt to deal with the practical
difficulties found but also point out the fundamental problems
with the provisions of the Ordinance on the registration of
charges. Since the provisions of the Hong Kong Ordinance follow
that of the U.K., such recamnendations are largely applicable to
1 The Hong Kong General Chamber of Ccnmerce, 'Submissions on the
Companies (Amendment) Bill 1983.'p. 5 a
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Hong Kong situation and are summarized below:
i)` A charge created by any foreign company, irrespective of
whether it has established a place of business in Hong Kong,
should be accepted for registration, at any time.
ii) When a company registers under Part XI (Companies Incorpor-
ated Outside Hong Kong Establishing A Place of Business in
Hong Kong), it should be obliged to register particulars of
all charges affecting assets in Hong Kong which are still.
outstanding at the time of its registration. Failure to
register within the prescribed period would give rise to
a default fine on the company and its officers responsible,
but would not affect the validity of the charges concerned.
iii) A foreign company registered in Hong Kong should be obliged
to register within the prescribed period all charges created
by it which affect assets in Hong Kong at the date of such
charges.
iv) Ships and aircrafts should be deemed to be located where
they are registered.
v) Part XI companies (companies incorporated outside Hong Kong
but carrying out business here) should also keep copies of
registered charges which are to be kept at an office in
Hong Kong which is specified in the particulars filed under
part XI.
The above recommendations are to achieve the following two basic
objectives which are to be accomplished by the whole provisions
The Law Society of England and Wales, 'Memorandum by the Society's
Standing Ca mittee on Company Law' June 1981.
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relating to registration of charges:
i) Publicity should be given to charges created by a company
so that other prospective creditors, both secured and
unsecured, may be notified.
ii) A secured creditor should-not-find his charge made void by
circumstances that may be unknown to him.
6) Take-over offers
The amendment to Section 168 improves the position of both the
acquiring company and the minority shareholders in the case of a
successful take-over offer. However, the section does not cover
the situation-where the take-over bids are from individuals. It
appears that the obligations and advantages of this section should
be extended to include bids from an individual or a group of individuals.
Management- and achninistration' (excluding provisions regarding directors
and officers)
1) Managers'-meetings
-Under the amendment bill, minutes are required to be kept for
meetings of managers. However, the definition of manager is
missing throughout the ordinance. Since the role, duties, respon-
sibilities and powers of managers vary considerably among different
setup, it is doubtful to what extent could a company comply with
the new requirement. For example, it is clearly not the intention
of the amendment to oblige a company to keep minutes of meetings
held by the managers of say, a all laundry shop which happens to
be owned by a camp any.
Moreover, under the proposed Section 158, the keeping of a register
of managers is no longer required. In the absence of such a register
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and without any definition of manager', it will be difficult to
say at any one time which employee or executive is a manager within
the meaning of the ordinance.
The life of small canpanies will be even more difficult since they
usually run their business in a less formal manner and employ
people of lower calibre. The problems pressing on them in their
daily operations are in most cases associated with their sales and
cashf.low. They may find difficulty in allocating resources to do
the paper work required to satisfy this statutory requirement.
2) Filing of annual accounts
Presently, private companies are exempted from filing accounts
annually. The issue of whether the exemption should be repealed
was considered at length1 by CLRC.
The reasons for and against the exemption can be summarized as
follows:
a) For the exemption
i) Publication of accounts of all companies would give large
concerns valuable information about the financial situation
of their rivals, thus enabling the large concerns to drive
the mall firms out of business.
ii) Publication of accounts of shall family company would
amount to publication of the income and assets of the family
running the company.
iii) It was said that a very large number of private companies are
are formed with no intention of doing business in Hong Kong.
They are incorporated in Hong Kong only because of the many
1 Second Report of the Companies Law Revision Committee, 1973,
paragraphs 2.50- 2.60, p. 71-74
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advantages which Hong Kong offers by comparison with other
Far East Asian countries, including not having to disclose
to anyone information about its ownership, business and
affairs.- Concern was expressed that if the exemption is
withdrawn, the benefits derived from the incorporation of
these private companies might go elsewhere.
iv) It is also believed that withdrawing the exemption would
not only discourage incorporation of new companies as
aforementioned, but also result in a large number of
canpanies ceasing their operations. The consequent loss to
Hong Kong may be inmense.
v) Those who grant a company formal credit facilities will in
practice insist on personal guarantees from its directors
and major shareholders.
vi) Chinese businessmen have a deep-rooted aversion to disclosing
information about their properties, income and affairs
generally,
b) Against the exemption
i) The exemption deprived traders of information they require
in deciding whether to give credit to a private company.
ii) Many all private companies were in keener competition with
partnerships and individuals than with large companies.
iii) Disclosure was right in principle and necessary to protect
those who trade with and extend credit to limited companies.
The CLRC finally recommended that the exemption should continue-
since its withdrawal would discourage the formation of new companies
by both local and oversea interests, and also result in a large
number of existing companies winding up rather than disclosing their
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accounts.
I would, however, take a different view. The worry of the CLRC
was legitimate and justified in the 1950s and 1960s but the situation
has changed since the latter half of 1970s. The above points in
favour of the exemption is dealt with in reverse order as follows:
a) The management of more and more established companies is in the
hands of the generation succeeding the pioneers. These younger
people are generally better educated, better versed in western
business practices, more open-minded and thus more ready to
accept changes. Their aversion to disclose information about
their companies' financial circumstances is less severe.
b) It is a normal practice for bankers to ask the directors and
possibly also the major shareholders to give personal guarantees
as additional security for credit facilities extended. However,
it is obviously not a common practice between suppliers and
buyers.
c) The decision whether to form a company in Hong Kong to undertake
a business venture depends on the merit of the venture. So long
as Hong Kong can offer ample opportunity for making profit, the
requirement for filing of accounts annually will not constitute
a significant deterent, especially when similar requirements
are in force for years in other developed and neighbouring
countries such as Singapore.
d) Although the number of companies incorporated in Hong Kong that
have no intention to do business here may be large, the economic
,benefit they bring to Hong Kong may well be small since they
will employ no employee, maintain no offices or residential
1 Second Report of the Companies Law Revision Committee, 1973, p.9
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accommodation for their staff. All they need are some legal)
accounting and banking services. Moreover, the incorporation
of such companies is usually to facilitate a particular purpose
such as global tax planning. If the basic revenue law remains
unchanged, these companies may still be willing to stay here.
Besides, it is not necessary for all companies to file annual
accounts and consideration may be given to let these companies
continue to be exempted.
e) To avoid the larger concerns to abuse the information for
driving small companies out of business,-it may be advisable to
grant exemption to companies whose size is below a prescribed
standard. Moreover, provision can also be made to allow them
to withholding sensitive information such as sales.
Accordingly, it appears advisable to draw up provisions to require
private companies to file accounts annually so that the interests of
their creditors can be better protected. However, the extent of
disclosure and a provision for exemption of certain companies need
to be worked out.
3). Dividends
In the U.K., the Companies Act 1980 introduced stringent rules
which now restrict considerably the funds out of which dividends
,may lawfully be paid. The provisions deal mainly with the availab-
ility for distribution in dividend of realized and unrealized
capital profits and the elimination of past revenue losses before
profits of subsequent years may be distributed. Without such a
provision, a canpany which has sustained a huge amount of accumul-
ated loss may also declare a dividend if it has made a profit in
the current year.
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Following the concept of preservation of the capital of a canpany,
I would recommend that similar provisions be adopted in Hong Kong.
4) The other amendments such as those relating to annual returns,
meetings and their proceedings, resolutions, appointment and
removal of auditors. are generally well-grounded and should not




The definition of director should include alternate directors. An
alternate director is one who is temporarily delegated-the authority
and function of a director when the latter is, for reason such as
absence from Hong Kong, unable to act as director.
2) Number of directors
The reasons given to require a company to have at -least two directors
are firstly to meet the problem of the death of a sole director and
secondly to check irresponsible incorporation of 'one-man' companies.
In the case of listed company, I fully agree with the provision.
However, I wander whether private companies should receive the same
treatment, bearing in mind that many private companies-- especially
in their infant. days-- are in fact owned by one person. The reason
for them not to run their business in the form of sole proprietor-
ship is the protection offered by limited company. In their case,
the problem of the death of the sole director does. not involve the
public and is a matter for the owner-director to care about. The
1 Second Report of the Companies Law Revision Committee., 1973
p. 210
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second objective will be easily defeated if the owner-director brings
in a body corporate-as director in order just to satisfy the statut-
ory requirement. The body corporate may even be owned by him.-
The purpose of this section is to ensure new companies to appoint
directors at an early stage because it will be difficult to enforce
the provisions of the Ordinance if the company has no director.
However., it appears that this is not a good means, especially in
the case of private companies. Many of the subscribers of private
companies are lack of legal ''Knowledge and may not be aware of this
provision. It is unfair to hold them responsible for something
which they are not normally expected of and may not have been
warned in advance. This arrangement is_grossly inconsistent with
the spirit of the requirement that when a person• is first appointed
as director of a company., he has to sign a form indicating his
willingness to act as director, which will be sent with the notice
to the Registrar so that people will not be registered as directors
without their knowledge.
I would,-therefore, feel it more practical to follow U.K.'s provision
that a form specifying names of the initial directors of a company
should be filed with the other documents required to be filed to
incorporate a company.
4) Qualification required of the canpany secretary
The Bill adopted the recommendation of the CLRC to follow the
provision of U. K. that every company must have a secretary. However,
unlike U.K. where it has been prescribed that the secretary shall
possess some kind of professional qualification, secretaries of Hong
Kong ccmpanies can be either a natural person'or a body corporate.
In the former case, no specific qualifications is required.
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It is quite fair that private companies can-be allowed to have a
body corporate as its secretary because then they can obtain the
necessary administrative services at an affordable cost from many
legal or accounting firms.
The case of listed companies, however, deserves different treatment.
Firstly, the secretary of a listed company should be a natural
person. The arguments1 put forward by the CLHC in support of its
recommendation that directors need to be natural persons applies
equally here. This is especially the case when looking at the
judicial recognition by the Court that the secretary is the chief
administrative officer of a company and so far as matters concerned
with administration, he has ostensible authority to-sign contracts
on behalf of the company. Secondly, I am convinced that the
secretary of every listed company should have a proper qualification.
I share the view of the Association of the Institute of'Chartered
Secretaries Administrators in Hong Kong that whatever the penalties
and punishments prescribed in the Companies Ordinance, the best
protection available to the investing public is the professional
knowledge, experience, competence and integrity of the board of
directors advised by the company secretary.... The burden of
legislation on..... company secretaries will be increased by the
new legislation and it is essential.... someone is available in
the boardroom of every public listed company who is trained and
qualified to accept that responsibility.
1 A corporation cannot officiate as a director except by dele-
gating its duty to some of its directors or some officer or servant.
The person to wham these duties are delegated may change f ram day to day.
Except by examining the minutes there is no means. of finding out who at
any particular time is exercising the functions of director when a
corporation is director a company. Second Report of the CLRC, 1973, p.211
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I am therefore in favour of incorporating in our Ordinance a
provision similar to Section 75 of-the U.K. Companies Act which
.which prescribes the qualifications required of a company secretary.
For ease of reference, the provisions are reproduced in Appendix 4'.
5) Directors' power to dispose of fixed assets
a) As pointed out by some professional bodies and trade associations,
the application of this restriction to private companies is
highly undesirable since a majority of them are small or family-
owned companies which will find this an unnecessarily burdensome
formality. Fortunately, the provision is to apply to listed
company only when it was-subsequently enacted in January, 1984.
b) The following challenges have also been directed towards the
practicability of the provision:
i) Does 'disposing' includes charging or granting any security
interest over a fixed assets? Given that the normal Hong
Kong form of property mortgage involves an assignment, such
a restriction will be undesirable.
ii) The Bill contains no definition of 'fixed assets'. some
major assets such as investments in shares of other companies
and projects of property development. not yet completed are
often not treated as fixed assets on the balance sheet.
iii) The four-month period referred to in subsection (2)(b) could
be used in such a way as to enable the disposal of major
fixed assets over•a period in four-month intervals.
iv) A receiver or liquidator disposing of fixed assets of a
company should not be required to obtain the prior approval
of the members.
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Whilst appreciating that the directors who act in the best
interest of the company may find circumstances (i) to (iv)-
above inconvenient, one would find that the transactions are
significant to the company and, therefore, members should. be
given the opportunity to express their views. I am therefore-
in favour of the enactment of this requirement.
c) It is also queried why the provision makes reference to the
valuations at the last balance sheet date rather than the value
of the company's assets at the time of disposal.- There are
several reasons for this. First, listed companies nowadays,
as a matter of common practice, do have an established policy
to revalue their assets at certain time intervals. Thus, the
valuation at the last balance sheet date will not be too far
away from the current value of the assets. Secondly, if the
requirement makes reference to the asset valuations at the time
of disposal, verification by the auditors and independant
valuations by other professional person will be required which
will certainly not-only be costly but also delay the conclusion
of the transaction considerably. After all, as a member, one
needs to rely on the integrity of the directors to a certain
extent and gives them a reasonable free hand to discharge their
duties.
d) Section 155A(4) validates the transaction notwithstanding that
in disposing of the fixed assets the directors have contravened
the requirement for obtaining necessary- approval f ran the
company. The transaction will be validated regardless whether
the pruchaser has knowledge of the contravention or not.
However, I would suggest that such validation should apply only
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to bona fide purchasers. In other words,. the transaction
should be invalid if the purchaser is-aware of the transaction
being in breach of the statutory requirement.
6) Directors' duty regarding information to shareholders
a) It appears that this provision is linked with the 'insider
dealing' provisions in the Securities ordinance, although
therein insider dealing is not an offence. Bearing in mind
that shares in private companies_ cannot be freely transferred,
such restrictions should not be applied to private companies.
b) Even for listed companies, the provision should be modified.
The circumstances listed in subsection (3) are limited and
`would make quite normal transactions unnecessarily difficult to
carry out. For instance, in a rights issue, a company would
not be permitted to give information to subunderwriters a
joint venture or the acquisition of a company might be hindered
since the advisers of the third party like accountants or
merchant bankers could not be given information and informat-
ion to an-officer-of a parent or subsidiary company would no
longer be possible.
c) The default fine for breach of the statutory duty is$ 500 only.
7) Removal of directors
Many people have suggested that a company should be allowed to
remove a director by ordinary resolution instead of by special
resolution. The suggestion is in line with U.K. legislation and
with the existing rules of the Hong Kong Stock Exchanges.
8) Prohibition of tax-free payments to directors
The reason for the enactment of this provision is that the practice
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of paying directors of fees or salaries tax-free would create a
lclass of people who is immune from any increase in taxation
However, so long as they can command such a remuneration package
legitimately, why should the law interfere? As a matter of fact,
it is not uncommon for people to have their remuneration calculated
in a manner which takes into account their tax liability, particu-
larly in the case of expatriates posted to Hong Kong. After all,
the prohibition can be avoided by simple mathematics, i.e. one can
simply gross up the net amount intended to be received by the
director by the applicable tax rate to arrive at the gross amount
to be paid to him.
9) Prohibition of loans to directors
a) The prohibition applies also to private companies but unlike
listed companies or private companies which are a member of a
group which includes a listed company, the prohibition in private
companies does not extend to persons connected with a director,
namely his spouse, children, brother or trustee acting for their
benefit. As such, private company directors can advance loans
to these connected persons whereby rendering the prohibition
ineffective.
It is argued that in view of the fact that many private companies
companies are family-owned or controlled by a few individuals,
it. appears sensible to allow the making of loans or the giving
of guarantee or security if it is approved in advance by the
company at general meeting. But, in that case, how can we safe-
guard the interest of creditors?
b) The proposed legislation could be further refined in the




i) It -appears that the prohibition does not apply to credit
transactions entered into by the director and the company
where the latter is the creditor. For example, instead of
giving a loan to the director to enable him to buy a car,
the company may buy the car.and resell it to the director on
credit. The credit period could be, say one year. The
term 'make a loan' does not appear cover this situation.
ii) It appears that the case of quasi-loan is also not covered.
'Quasi-loan' is a -term used in U.K. legislation and is
defined asa transaction under which one party (the creditor)
pays or agrees to pay a sum for a third party (the borrower),
or reimburses or agrees to-reimburses expenditure incurred
by another party for the third party (the borrower).
An example of quasi-loan is where the company pays to a
third party a debt which is owed by a director to that third
party on terms that the director will repay the company over
a period of .time at his convenience. A further example is
the use by a director of a corporate credit card provided by
the company. Following the same line of reasoning, the
proposed amendment has made no prohibition against the
giving of guarantee or security by the company to a third
party to enable the directors to obtain loans therefrom.
iii) The Ordinance does not distinguish full-time directors from
part-time non-executive directors. It appears that they
deserve different treatments. For example, the latter should
not be eligible for loans to enable them to purchase or to
make improvements to their residence.
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iv) There is a serious loop-hole in the ordinance-- no prohi-
bition against the subsidiary making loans to directors of
the holding company.
v) There would be practical difficulties with the condition
that' the company ordinarily makes loans of that description
to its employees.......' Does it mean that a company has to
make loans to all or a significant number of its employees
before it can make a loan to a director to purchase a
residence. It is quite common to find that some kind of
fringe benefits, especially benefits involving large sum of
funds such as housing loan, are available to a few top senior
staff of the company only.
10) Prohibition on payments to directors as compensation for loss of
office or retirement from office
It is found that the proposed prohibition is not adequate since it
only covers uncovenanted payments which the company has no legal
obligation to make. To protect the members, I would suggest to
follow U.K. legislation that members of the company should be given
the right to inspect the service contract of any of the 'service
directors'. (Directors are officers and agent, but not servants of
the company. They do not have, as directors, any service contract
with the company and are employed by it. However, as a matter of
common practice, they are often employed by the company in another
capacity. In that case, they are termed 'service directors'.)
Copies of the contract or written memorandum setting out the terms of
employment should be kept-at the registered office or the place where
the register of directors and secretaries are kept and should be
open for members' inspection without charge for a certain period a
day.
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11) Other amendments relating to provisions governing directors and
-officers
Other amendments relating to provisions governing directors and
officers namely, signed consent dual capacity as director and
secretary disqualification of fraudulent persons from managing
companies appointment, removal and resignation of directors and
secretaries register of directors and secretaries particulars in
the accounts regarding loans to officers disclosure of material
interest in significant contracts by directors disclosure of manage-
ment contracts and of directors' interest therein disclosure of
arrangements to enable directors to acquire shares or debentures
obligation on directors for notice of resolutions to-contain explan-
ations of their effect and particulars of relevant interest of
directors are all very reasonable. It is envisaged that neither
listed companies nor private. companies will have difficulty in
complying with them. However, the knowledge and expertise required
of the company secretary will be considerably higher than before.
Members' right
1) Shares and debentures held through nominee companies
Nominee companies are widely used.to facilitate the holding of shares
of a company while concealing the identity of the beneficial owner.
In the proposed amendment, there is no attempt to deal with this
situation. Amendment to the Ordinance to require disclosure of the
identity of the beneficial owner would enable members to have a
better picture of where they stand and who they are associated with
so as to enable them to make a better informed decision with regard
to their investments.
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2) Disclosure of the interest of directors and other officers in shares
or debentures
For the same reason stated in (1) above, the Ordinance should be amended
to require directors and other officers to notify the company in
writing, within a specified period, of his interest in shares or
debentures of the company or any other canpany within the same group,
giving the amount of shares or debentures of each class held by him.
With this requirement, members will be in a better position to disting-
uish, in any resolution put to them, the interest of a director
against theirs. Moreover, as one of the measures to guard against
insider dealing, director should be required to give information in
the directors' report on the movements of the share or debentures
held by them during the period under review.
3) Disclosure of substantial shareholdings
Again, this information is important to members for reasons given
in (1) above.- Moreover, such information might be indicative of
a possible take-over bid or the possible changes in the management
of the company.
4) Prohibition of insider dealing
The expression 'insider trading' or 'insider dealing' is used to
mean the dealing in the securities of a company for the purpose of
private gain by a person who has inside information about them
which if generally known, would affect their price.
Members of the Company Law Revision Committee had deliberated the
issue at length and eventually had come to.divided opinions. The
minority recommended the following2 in addition to irlposition
1 M.C. Oliver, Cowan y Law Plymouth: Macdonald Evans Ltd., 1978
Chapter XXXI: 360
2 Second Report of the Companies Law Revision .omni tee, 1973 2 p P. 37-39
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of criminal penalties on those who are a party to insider dealings:
a) That if on take-over the person acquiring control has not made
the appropriate disclosure, he should not be allowed to retain
control, and the Registrar of companies should.be empowered to
sell or his behalf such number of his shares as is necessary to
prevent him exercising control.
b) Shareholdings and dealings in quoted companies should be
disclosed at the registered office of the company.
c) Dealings should be registered, within 24 hours, in a public
register of such dealings, in respect of the following:
i) officers and senior executives of the company,
ii) professional advisers to the company,
iii) persons benefically interested in 10 percent or more of
the issued equity share capital.
The majority were of the view that, given the special conditions in
Hong Kong, they did not think the advantages to be gained from
compulsory disclosure would be sufficiently great to justify
elaborate legislation which they thought could be profoundly
distasteful to most of the law-abiding people who comply with them
and easily evaded by people who wish to evade them. The special
conditions included the deep-rooted aversion of the Chinese people
to letting other people know-of what property they own the ease of
evasion through nominee companies and the use of aliases and the
attraction of Hong Kong as a place giving absolute secrecy to
investors. The majority recommended strong actions against such
dealings coupled with special-powers to require disclosure where
needed, but were not satisfied that general disclosure was required
in addition. They recommended the following:
a) Insider dealing should be made a criminal offence
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b) It would be a criminal offence for an insider to pass on inside
information about a company to other-prople. In addition, the
recipient of such information should also have committed a
criminal offence if he made use of such information for his own
benefit in transactions relating to the shares of the company.
c) On application to the Court and on the basis of sufficient
causes to believe that any of the alleged offences had been
committed, and that any person had information with respect to
any relevant dealing, the Court might order-that person to
give all such information in his possession to the applicant.
d) Any insider who has entered into a share transaction using
inside information should be liable to compensate the person who
suffered from his act ion.
Unlike U.K., this issue has been dealt with in the Securities
Ordinance rather than the Companies Ordinance. However, the former
only provides that those who have entered into insider dealing
transactions shall be culpable but impose no statutory penalty.l
Neither has it required disclosures by insiders. Thus, the
recommendations of both the majority and minority of CLRC have not
been adopted.
In the U.K., the enactment of Sections 68-73 of the Companies Act
1980.is a step forward to deter such dealings. The legislation is
in general terms similar to the minority view aforementioned.
However, in Hong Kong, the issue has neither been dealt with by
the Companies Amendment Bill nor any-other bill relating to the
Securities Ordinance. As a matter of fact, the Hong Kong stock
market is still small in terms of the market value of the shares
listed. It is therefore easier for the dishonest to manipulate.
1 Securities Ordinance, 1978 Section 141, p. 97-105
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Moreover, as mentioned in the Second Report of CLRC, such trading
did take place on a large scale.1 Thus, whilst appreciating that
this is a difficult area to legislate, some steps must be taken to
discourage this type of activity. In this respect, the proposal
which was submitted by the Association of the Institute of Chartered
Secretaries Administrators in Hong Kong merits consideration and
is reproduced below for reference:
a) Every public listed company should be required by law to
maintain a register of share dealings by any director or_ officer
of the company including the wife/husband, parents. and children
of the director or officer in the shares of the company and any
of its unlisted subsidiaries, parent or associated companies.
Such share dealings to include registered and/or benefitical
shareholdings.
b) The onus for advising the secretary of the company of any such
share dealings should be upon the director or officer himself
and notification should be made within,- say, 14 days of the
transaction taking place.
c) It. should be the responsibility of the directors and secretary
to maintain the register and provide for its safe-keeping.
d) The register should include the following information:
i) Name of the director or officer or relative in whose name
the share dealing took place.
ii) The name of the company whose shares have been traded.
iii) The date of the transaction.
iv) The number of shares traded.
v) Whether it was a purchase or a sale and consideration paid
or received.
vi) The date of entry in the register.
1 Second Report of the Companies Law Revision Committee, 1973 9 p. 36
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e) The register should be open for inspection by members of the
public during normal business hours at the company's registered
office or such other-accessible place as notified to the
Registrar of Companies.
If this proposal cannot be dealt with in the Companies ordinance, it
should be dealt with either in the Securities ordinance or the Stock
Exchange Regulations as soon as possible.
5) Other amendments relating to ner-n-bers
The position of shareholders are improved, firstly, by amending
the provisions governing variation of class rights, the rights of
members in take-over offers, filing of resolutions with the
Registrar, general meetings and their proceedings secondly, by
restraining the powers of company directors and prohibiting certain
transactions between the directors and the company, in which the
interests of the director may conflict with those of the company.
General
1) Establishment of a standing commission on company law
I fully agree with the proposed amendment which adopts the recommen-
dation of CLRC that a standing committee on company law be formed
since company law is a dynamic subject which should be.kept under
constant review to ensure that it is in line with the developments
in the business sector.
2)--A new edition of the Ordinance
In view of the substantial changes brought about by the Companies
(Amendment) Ordinance 1984, the Companies Ordinance now on sale at
the Government Publications Office should be re-edited to facilitate
easy reference thereto.
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Application of the proposed changes to listed ccrnpanies and private
companies-
Before concluding this chapter, I wish to summarize the application of
the proposed changes to companies. However it should be noted at the
outset that for the purpose of the ordinance, companies are divided
into two categories:-the first is private companies which do not belong
to a group which includes a listed company (the reference to private
companies throughout the report refers to this type of private companies
unless otherwise stated) the other is other private companies and
listed companies. Accordingly, the following summary is prepared with
this in mind.
1) Incorporation and incidental matters
All changes are applicable to both listed an private companies.
however, the following are of less relevance to private companies:
a) Minimum membership
before the change, the minimum membership of private companies
is already two.
b) Power to make compensation for loss from forged transfers
one characteristic of private companies is that their articles
invariably limits the transferrability of the shares, usually
in the form of requiring the transfer to be approved by the
board of Directors. Moreover, the directors normally have
personal knowledge of the members and it is unlikely that
forged transfers can be successfully effected.
2) Capital structure
All changes affect both listed and private companies, except for
the provisions governing prospectus and certification of transfers.
The former is not applicable to private companies which are prohi-
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bited from offering their shares to the public while the latter in
practice rarely happens in private companies.
The rights conferred upon persons refused registration following
transmission is of particular relevance to private companies as
mentioned earlier in the commentary section (p.63).
3) Management and administration
The changes are applicable invariably to both private and listed
companies, except for the following:
a) Statutory meeting
Private company has' never been required to hold a statutory
meeting.
b) Service of notice
Private companies are not required to serve notice of every
general meeting to those members who are not entitled to vote
thereat.
c) Filing of auditor's resignation with the Registrar
Private companies are not required to file the notice of
resignation from their auditors with the Registrar of Companies.
d) Disqualification for appointment as auditors of the company
The rules governing disqualification for appointment as auditor
are more stringent in the case. of listed companies.
e) Registration fee
The annual registration fee for private company is $50 while
for listed company is $100.
4) Directors and officers
Directors of listed companies have to observe more statutory require-
ments than their counterparts in private companies. The key areas
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in-which private companies or their directors can enjoy more liberty
are as follows:
a) Body corporate as director
Private companies can have a body corporate as its director.
b) Slate voting
Appointment of directors needs not be voted on individually in
the case of private companies.
c) Life director
Private companies may continue to_ have life directors if such
directors are holding their office for life on the commencement
of the Amendment Ordinance._
d) Loans to directors and other officers
Private companies can give loans or guarantees to their directors
and officers if approval has been obtained in general meeting.
e)- Disclosure of loans to directors and officers in the account
The disclosure requirements applicable to listed companies with
regard to loans or guarantees given to directors and officers are
more extensive.
f) Obligation to send prospectus to members---
This provision is not relevant to private companies unless they





1) Incorporation of companies and incidental matters
The changes relating to incorporation of companies and the incidental
matters are generally well-grounded. Firstly, the requirements on
minimum number of member and membership of holding company do not
present any problem. However, it would be more appropriate if
'one-man' private companies could be given statutory recognition.
Secondly, the changes with regard to the memorandum and articles of
association in fact enable the management of a company to have
greater flexibility in running the business and yet restrain them
from abusing the power for their own interests or to prejudice the
the rights_of any class of shareholders. However, the need for a
fundamental review of the doctrine of ultra vires is pressing.
2) Capital structure
Under the proposed amendment, the position of both creditors and
members are improved. The former can rest assured that the capital
of their trading partners will be properly preserved and they will
be kept informed if there are any significant events such as schemes
of arrangement and creation of charges affecting their position as
creditors.
The position of members and prospective members are considerably
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improved in a number of respects. Firstly, members' pre-eruption
rights are safeguarded. Secondly, any variations to their rights
will need to be approved by 75% of*the fellow members of the same
class. Moreover, even though the proposed variations are approved
by the necessary majority, they will still have their recourse.
They are given more time (28 days) to reconsider the proposal and
if they wish to lodge an objection to the Court, it will be easier
to do so since the necessary dissenting minority to effect the
objection is reduced to 10 percent of-the members of the same class.
Thirdly, matters such as non-voting shares and registration of
documents regarding class rights which are significant to members'
or prospective members will be adequately brought to their attention
The other changes are also favourable, namely:
a) In the case of take-over offers, both the acquiring company and
the minority shareholders are given better liberty.
b) The changes regarding prospectus, returns of allotments, reduct-
ion of capital and numbering of shares, etc. will enable
companies to have their routine. business carried out in a more
efficient manner.
However, there are several areas which deserve further consideration:
a) Companies should be allowed to purchase its own shares if they
can satisfy certain requirements.
b) The existing legislation governing provision of financial assist-
ance by company for acquisition of its own shares should be
refined to close certain loop-holes. On the other hand, to keep
pace with the developments in commercial practices, the provision
should be amended to permit such practices under certain circum-
stances if they are made in good faith in the interest of the
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company.
c) Companies should be allowed to issue redeemable shares.
d)' Companies should be allowed to issue shares of no par value.
Finally, legislations in the following respects can be further
refined:
a) Treatment of foreign shareholders when alloting shares on pro
rata basis.
b) Procedures governing the registration of charges, especially
those created by companies incorporated outside Hong Kong.
3) Management and administration
In.general, the proposed changes are reasonable and justified.
On the amendments to the annual returns to be filed with the
Registrar, the additional information required are useful to the
public and yet not burdensome for the company to gather. In fact,
the newly introduced no change procedure is found very convenient,
especially in the case of small private companies.
The revisions to the provisions regulating meetings and their.
proceedings are in fact giving statutory effect to what have been
widely practised. The only worry is with managers' meeting.
The amendments relating to resolutions and the introduction of
special notice is long awaited and again they are already in
practice in many companies. The requirement for filing of resolut-
ions with the Registrar is in the interest of the public and is
noteworthy. The amendments regarding auditors are to recognize
their important and.independent position.
The other changes are of administrative nature and are readily
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acceptable. The two principal omissions in the Bill are first, the
requirement for private companies to file annual account and
secondly, provisions to. regulate the funds which can be distributed
as dividends.
4) Directors and officers
Under the proposed amendment, the power of the directors of a
company will be considerably restricted. However, they still have a
reasonable free hand in directing the operations of the company.
Firstly, the general provisions relating to the directors and
officers are satisfactory except for the following:
a) Why can't private companies have one director?-
b) Why can't directors be removed by ordinary resolution?
c) Why can't the ordinance prescribe certain qualifications that
must be possessed by the company secretary of listed companies?
d) Subscribers to memorandum should not be deemed as first directors
of the company.
On the provisions restricting the power of the board of directors,
although the proposed prohibitions will achieve some positive effects,
refinements are still required in respect of the following if the
objectives of the legislation are to be accomplished:
a) Directors' power to dispose of fixed assets.
b) Prohibition of making loans to directors and connected persons.
c) Prohibition of making payments to directors as compensation for
losss of office or retirement from office.
d) Directors' duty regarding information to shareholders.
The only provision which is not supported is the one prohibiting the
making of tax-free payments to directors.
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As regards the disclosure requirements on matters relating to
directors and other officers, the proposed legislation is adequate
except that, as a measure to fight against insider trading, they
should be required to disclose their shareholdings in the company,
its holding company, subsidiary and fellow subsidiary companies.
Moreover, movements of such shareholdings during the period covered
by the directors' report should also be revealed.
5) Members' right s
Under the proposed legislation, the position of shareholders would
be considerably strengthened. However, to give them better protect-
ion, the ordinance should be amended to require the disclosure of
substantial shareholdings and of the interest of directors and
other officers in the shares in or debentures of the company. More-
over, legislation should also be introduced to prohibit insider
trading.
Conclusions
By and large, the amendments are proper, valid and justified.- With these
amendments, the gap between the company law in Hong Kong and that in the
U.K. and other developed countries are-greatly diminished. I am confident
that upon the enactment of these amendments, the affairs of companies
will be better conducted and the interests of creditors and members
better protected. However, the need for a review and possibly changes
.in some of the areas are still pressing. They are provisions regarding
the doctrine of ultra vires, registration of charges, disclosure of
directors and other officers' shareholdings, disclosure of substantial
shareholdings and prohibition of insider trading. Moreover, the various
restrictions attempting to prevent directors fran abusing their powers
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should also be refined.
Of.course, there are other areas such as companies to acquire their own
shares or to issue redeemable shares which deserve further review. As
a matter of fact, the establishment of a Standing Committee on Company
Law is to give statutory recognition of the dynamic nature of this
subject. Accordingly, one will expect that there will be changes to
the company law-from time to time.
Turning to business executives, the implication is that they need to be
more knowledgeable than their counterparts. in the 1970s. They should
take steps to.acquaint themselves with the principal requirements of the
Companies Ordinance and preferrably also with the basic rules of case
law in relation to their functions, powers, duties and the standard of
ethical conduct expected of them.
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APPENDIX 1
REQUEST FOR COPIES OF REPRESENTATIONS SENT
A letter has been sent to a number of professional bodies, trade
associations, government departments, firms and individuals who may
be interested in the subject of company legislation to request for
copies of their representations to the Companies Law Revision
Committee on the two reports published by,them and also those to
the Government on the Companies (Amendment) Bill 1980 and 1983.
The response is as follows:-
A.) Replies Received
The Association of the Institute of Chartered Secretaries and
Administrators in Hong Kong
The Chinese Manufacturers' Association of Hong Kong
Hong Kong General Chamber of Commerce
The Law Society of- Hong Kong
Messrs Peat, Marwick, Mitchell Co.
B.) Replies Received but no information was given
The Chinese General Chamber of-Commerce
The Hong Kong Association of Banks
Hong Kong Society of Accountants
Messrs Price Waterhouse Associates
Hong Kong Stock Exchange, Ltd.
Commissioner for Inland Revenue
Commissioner of Police
Registrar General
C.) Received no reply
Far East Stock Exchange Ltd.
Kam Ngan Stock Exchange Ltd.*
Kowloon Stock Exchange Ltd.
The Association of Certified Accountants- H.K. Branch
Messrs Deacons
Messrs Arthur Anderson Co.
Messrs Kwan, Wong, Tan Fong
Messrs Woo, Kwan, Lee Co.




PROVISIONS RELATING TO ACQUISITION OF MINORITY SHARES
AFTER SUCCESSFUL TAKE-OVER OFFER
PART 1--Right of company to buy out minority shareholders
1. If, in a case in which the offer does not relate to shares
of different classes, the transferee company has, during the period
of 4 months beginning on the date of the offer, acquired not less
than nine-tenths in value of the shares for which the offer is made
(by virtue of acceptances of the offer or, if the shares are listed
on a recognized stock exchange, by virtue of acceptances of the
offer or otherwise), the transferee company may give notice to the
holder of any shares to which the offer relates which the transferee
company has not acquired that it desires to acquire those shares.
2. If. in a case in which the offer relates to shares of diff-
erent classes, the transferee company has, during the period of 4
months beginning on the date of the offer, acquired or contracted
to acquire not less than nine-tenths in value of the shares of any
class to which the offer relates (by virtue of acceptances of the
offer or, if the shares are listed on a recognized stock exchange,
by virtue of acceptances of the offer' or otherwise), the transferee
company may give notice to the holder of any shares of that class-
which the transferee company has not acquired or contracted to
acquire that it desires to acquire those shares.
3. Any notice under this Part shall be given in the prescribed
manner and not later than 5 months after the date of the offer and
where such a notice is given to the holder of any shares the trans-
feree company shall, subject to paragraph 4, be entitled and bound
to acquire those shares on the terms of the offer.
4. Where.a notice is given under this Part to the holder of
any shares the court may, on an application made by him within 2
months from the date on which the notice was given, order that the
transferee company shall not be entitled and bound to acquire the
shares or specify terms of acquisition different from those of the
offer.
5. Where an offer is such as to give the holder of shares a
choice of terms, any notice under this Part shall give particulars
of the choice and state--
(a) that the holder of the shares may within 2 months from the
date of the notice exercise that choice by letter sent to
the company at an address specified in the notice and
(b) which terms are to be taken as applying in' default of his
exercising the choice as aforesaid,
and the terms of the offer. mentioned in paragraph 3 shall be deter-
mined accordingly.
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6. Where an offer is such that the holder of shares in the
transferor company is to receive shares or debentures'of the trans-
feree company but with an option to receive instead some other
consideration to be provided by a third party--
(a) the terms of the offer mentioned in paragraph 3 shall not
include that option unless the transferee company in its
_ notice under this Part indicates that the option is to
'apply and
(b) if the-transferee company does not so indicate .it may, if
it thinks fit, offer in that notice a corresponding option
to receive some other consideration to be provided by that
company,
and, if the transferee company offers such a corresponding option
and the holder of the shares within 2 months from the date of the
notice exercises that corresponding option by a letter sent to the
company at an address specified in the notice, the terms of the
offer mentioned in paragraph 3 shall'be determined accordingly.
For the purposes of this paragraph, consideration shall be
deemed to be provided by a third party where it is made available
-to the transferee company.on terms that it shall be used by the
transferee company as consideration pursuant to the offer.
7. Where a notice has been given under this Part and. the
court has not, on an application made by the person to whom the
notice was given, ordered to the contrary, the transferee company
shall, on the expiration of 2 months from the date on which the
notice has been given or, if an application to the court is then
pending, after that application. has been disposed of--
(a) transmit a copy of the notice to the transferor company
together with an instrument of transfer executed on be-
half of the shareholder on whom the notice was served by
any person appointed by'the transferee company and
(b) pay or.transfer to the transferor company the amount or
other consideration representing the price payable by
the transferee company for the shares which by virtue of
this Part that company is entitled to acquire,
and-the transferor company shall thereupon register the transferee
company as the holder of those shares but no instrument of trans-
fer shall be required for any share for which a share warrant is
for the time being outstanding.
8. Any sums received by the transferor company under para-
graph 7 shall be paid into a separate bank account, and any such
sums and any-other consideration so received shall be held by
that company on trust for the several persons entitled to the
shares in respect of which the said sums or other consideration
were respectively received but any such sum or other consider-
ation shall not be paid out or delivered to any person claiming
to be entitled thereto unless he produces the share certificate
of such shares or other evidence of his title thereto, or a
satisfactory indemnity in lieu of such certificate or other
evidence.
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PART 2--Right of minority shareholders to be bought out by company
9. If the offer does not relate to shares of different classes
and not later than the expiration of the period within which the
offer can be accepted the transferee company is the holder of not
less than nine-tenths in value of all the shares in the transferor
company or, if the offer relates to a class of shares, of all the
shares of that class, the holder of any shares to which the offer
relates who has not accepted the offer-before the expiration of that
period may by letter addressed to the transferee company require it
to acquire those shares.
10. If the offer relates-to shares of different classes and not
later than the expiration of the period within which the offer can
be accepted the transferee company is the holder of or has contracted
to acquire not less than nine-tenths in value of the shares of any
class to which the offer relates, the holder of any shares of that
class who has not accepted the offer before the expiration of that
period may by letter addressed to the transferee company require it
to acquire those shares.
11. Within 1 month of the expiration of the period within which
the offer can be accepted the transferee company shall give notice
in the prescribed manner to a person having rights under this Part
calling on him to decide whether or not to exercise them, but he
shall not be entitled to exercise them later than 2 months after the
date on which the notice is given.
12. Where the holder of any shares exercises his rights under
this Part the transferee company shall be entitled and bound to ac-
quire-the shares on the terms of the offer or on such 'other terms
as may be agreed or as the court, on the application of the holder
of the shares or the transferee company, thinks fit to order.
13. Where an offer is such as to give the holder of shares a
choice of terms and he requires the transferee company to acquire
the shares under this Part without the company having given him a
notice under paragraph 11, the requirement shall not have effect
unless it indicates an exercise of that choice.
14. Where an offer is such as to give the holder of shares a
choice. of terms and the company gives him a notice under paragraph
11, the notice shall give particulars of the choice and state--
(a) that he may exercise the choice in making a requirement
under this Part and
(b) which terms are to be taken as applying if he makes such
a requirement without exercising the choice,
and the terms of the offer mentioned in paragraph 12 shall be
determined accordingly.
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15. Where an offer is such that the holder of shares in the
transferor company is to receive shares or debentures of the trans-
feree company but with an option.to receive instead some other
consideration to.be provided by a third party--
(a) the terms of the offer mentioned in paragraph 12 shall not
include that option unless the transferee company in a
notice under paragraph 11 indicates that the option is to
apply and
(b) if the transferee company does not so indicate it may, if
it thinks fit, offer in such a notice a corresponding
option to receive some other consideration to be provided
by that company,
and, if the transferee company offers such a corresponding option
and the holder of the shares exercises that corresponding option in
.his requirement under-this Part, the terms of the offer mentioned
in paragraph 12 shall-be determined accordingly.
For the purposes of this paragraph, consideration shall be
deemed to be provided by a third party where it is made available
to the transferee company on terms that it shall be used by the
.transferee company as consideration pursuant to the offer..
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APPENDIX 3




Annual return of a company having a share capital
Pursuant to sections 107 and 360-of the Companies Ordinance
Limited*,Annual return of
(being the19,made up to the
date of the annual general meeting for the year 19.......).
Delete Limited if not. applicable.
1. Address and Business Names.
(a) Address of the
registered office of the
company.
(b) Business Names (other than the name of the company) under which
the company carries on business.
2. Summary of share capital and debentures
(a) Nominal Share Capital
,divided into:(1) Nominal share capital
Value of each shareClassNo. of Shares-
(b) Issued Share Capital and Debentures
Number Class
(2) Number of shares of each class taken up to the
date of this return (which number must agree
with the total shown in the list as held by
existing members
(3) Number of shares of each class issued subject
to payment wholly in cash
(4) Number of shares of each class issued as fully
paid up for a consideration other than cash
(5) Number of shares of each class issued as part- Amount
ly paid up for a consideration other than cash
per share
and extent to which each such share is so paid
up
(6) (a) Number of shares (if any)-of each class
issued at a premium (whether paid or pay- Amount
able wholly in cash or wholly for a
per share
consideration other than cash or any
combination thereof) and the amount of
such premium
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(6) (b) Total amount of premium paid or payable
in cash on the issue of the shares
specified in (a)
(c) Total amount of premium paid or payable
otherwise than in cash on the issue of
the shares specified in (a)
Number Class
(7) Number of shares (if any) of each class
issued at a discount
(8) Amount of discount on the issue of. shares
which has not been written off at the date
of this return
Number ClassAmount per share
(9) Amount called up on number
of shares of each class...-
(10) Total amount of calls
received (Note 1)_
Number Class
(11) Total amount (if any)
agreed to be considered as
paid on number of shares
on
of each class issued as
fully paid up for a con-
sideration other than cash
(12) Total amount (if any)
agreed to be considered-as
paid on number of shares
on
of each class issued as
partly paid up for a con-
sideration other than cash
(13) Total amount of calls unpaid.
(14) Total amount of sums (if any) paid by way of
commission in respect of any shares or
debentures
(15) Total amount of the sums (if any) allowed by
way of discount for any debentures since the
date of the last return
Number Class
(16) Total number of. shares of each class
forfeited
(17) Total amount paid (if any) on shares
forfeited
(18) Total amount of shares for which share
warrants to bearer are outstanding
(19) Total amount of share.
warrants to bearer issued Issued
and surrendered respectively
Surrendered,since the date of the last
return
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(20) Number of shares comprised in each share
warrant to bearer, specifying in the case of
warrants of different-kinds, particulars of
each kind
3. Total amount of indebtedness of the company
in respect of all mortgages and charges
which are required to be registered with the




4. LIST OF PAST AND PRESENT MEMBERS (Notes 3 and 4).
Account of sharesNames andFolio in
addressesregister
Particulars of shares I RemarksNumberledger (including,
transferred since theofcontaining in the case
date of the lastsharesof aparticulars
return, or, in theorChinese
case of the firstamountmember, his
return, of theof stockname in
incorporation of theheld byChinese
company, by (a)existingcharacters
persons who are stillmembersif these
at date members, and (b)are
persons who haveofcontained
ceased to be membersreturnin the








5 LIST OF PERSONS WHO CEASED TO_HOLD PARTY-PAID SHARES(Note 8)
Amount RemarksParticulars of sharesNames andFolio in
transferred since the paidaddressesregister
up ondate of the lastledger (including,
eachreturn or, in thein the casecontaining
suchcase of the firstof aparticulars
sharereturn, of theChinese
incorporation of themember, his








registrationregister of (Note 6)
of transfermembers)
6. Situation of the registers of members and debenture holders,
if.kept at an address other than the registered office.
(a) Register of members (Note 9)
(b) Register of debenture holders (Note 10).
7. Particulars of directors of the company at the date of this
return (Note 11)
Hong KongBusiness occupation,Name, any
identityif any, oralias and








number, if any(Notes 17 and 18)(Notes 12, 13 and 17)
(Note 16)
Certified Copies of Accounts
Except where the company is a private company within the
-meaning of section 29 of the Companies Ordinance, there must be
annexed to this return a written copy, certified both by a
director and by the secretary of the company to be a true copy,
of every balance sheet laid before the company in general meet-
ing during the period to which this return relates (including
every document required by law to be annexed to the balance
sheet) and a copy (certified as aforesaid) of the report of the
auditors on, and of the report of the directors accompanying,
each such balance sheet. If any such balance sheet or document
required by law to be annexed thereto or any such report-is not
in the English language there must also be annexed to that bal-
ance sheet a translation in English of the balance sheet, docu-
ment or report certified in the prescribed manner to be a
correct translation. If any such balance sheet as aforesaid or
document required by law to be annexed thereto did-not comply
with the requirements of the law as in force at the date of the
audit with respect to the form of balance sheets -or documents
aforesaid, as the case may be, there must be made such additions
to and corrections in the copy as would have been required to be
made in the balance sheet or document in order to make it comply
with the said requirements, and the fact that the copy has been
so amended must be stated thereon.
DELETE ANY CERTIFICATE WHICH DOES NOT APPLYCERTIFICATION
A. We certify that the Company has not sinceDelete if not a
the date of the last Annual Return (or, ifPrivate Company.
this*-is the first Return made, since the date
of incorporation of the Company) issued any
invitation to the public to subscribe for any
shares or debentures of the Company.
B. We certify that the excess of the numberDelete if not a
of members of the Company over fifty consistsPrivate Company
wholly of persons who under section 29 (l) (b)or, if a Private
of the Companies Ordinance, are not to be-Company, if the







1. Include payments on application and allotment and any sums
received on shares forfeited.
2. Include also any mortgages and charges which would have been
required to'be so registered if created-after 1st January 1912.
3. Give list of persons holding shares or stock in the company
on the date of the annual-general meeting. In the case of a
Chinese member, give his name both in English and in Chinese
characters if the latter are included in the register of members--
section 95 of the Companies Ordinance refers. Show also those
persons who have held shares-or stock in the company at any time
since the date of the last- return, or if this is the company's
first return, since the date of incorporation.
4. If the names in the list are not arranged in alphabetical
order, an index sufficient to enable the name of any person to
be easily found -must be annexed.
5. The aggregate number of shares held by each member must be
stated, and the aggregates must be added up so as to agree with
the number of shares stated in the summary of share capital and
debentures (paragraph 2) to have been taken up.
6. When the shares are of different classes these columns
should be subdivided, so that the number of each class held, or
transferred, may be shown separately. Where any shares have
been converted into stock the amount of stock held by each
member must be shown.
7. The date of registration of each transfer should be given
as well as the number of shares transferred on each date. The
particulars should be placed opposite the name of the transferor
and not -opposite that of the transferee, but the name of the
transferee may be inserted in the remarks column immediately
opposite the particulars of each transfer.
8. Give list of any persons who have disposed of any partly-
paid up shares in the company since the date of the last annual
return or, if this is the company's first return, since the
date of incorporation. In the case of a Chinese member, give
his name both in English and in Chinese characters if the latter
are included in the register of members--section 95 of the
Companies Ordinance refers.
9. Section 95 of the Companies Ordinance refers.
10. If any such register or part of any such register is kept
outside Hong Kong, insert the address in Hong Kong where any
duplicate thereof is kept.
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11. If.the columns give insufficient space the particulars must
be continued on a separate sheet. Director includes any person
who occupies the position of a director by whatsoever name called,
and any person in accordance with whose directions or instructions
the directors of the company are accustomed to act.
12. Full names, i.e. the present forename and surname, must be
given, together with, in the case of a Chinese director, the
Chinese characters therefor if such characters are contained in
the register of directors--section 158 of the Companies Ordinance
refers. Forename incluses a Christian or given name and
surname in the case of a person usually known by a title diff-
erent from his surname means that title.-
13. Any former forenames and surname must also be given, together
with, in the case of a-Chinese director, the Chinese characters
therefor if such characters are contained in the register of dir-
ectors--section 158 of the Companies Ordinance refers. Any alias
must also be given.
Former forename and former surname do not include.--
(a) in the case of a- person usually known by a title differ-
ent from his surname, the name by which he was known
previous to the adoption of or succession to the title
or
(b) in the case of any person, a former forename or surname
where that forename or surname was changed or disused
before the person bearing the name attained the age of
18 years or has been changed or disused for a period of
not less than. 20 years or
(c) in the case of_ a married woman, the name or surname by
which she was-known previous to the marriage.
14. Usual residential address should be given. Residential
address does not include an address at a hotel unless the dir-
ector to whom it relates is stated, for the purposes of section
158 of the Companies Ordinance, to have no other permanent
address nor does it include a P.O. Box number unless couple with
a residential address.
15. The director's business occupation should-be stated with
sufficient particularity to enable identification of the duties
attaching to that occupation. If he has no business occupation,
but holds any other directorship or directorships, particulars
of that directorship or some one of those directorships should
be given.
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16. (a) If the director or secretary has been issued with an
identity card in Hong Kong under the provisions of the Regist-
ration of Persons Ordinance, Cap. 177, the number of the
identity card should be given.
(b) If this column does not apply, please insert not
applicable.
17. Where all the partners in a firm are joint secretaries
the name and preincipal office address of the firm alone may be
stated.
18. Usual residential address should be given, or, in the case
of a corporation, the registered or.-principal office.
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APPENDIX 4
Section 79 of the I.K. Conpanies Act .1980
1. It shall be the duty of the directors of a public company,
to take all reasonable steps to secure that the secretary or each
joint secretary of the company is a person who appears to them to
have the requisite-knowledge and experience to discharge the
functions of secretary of the company and-who--
(a) on the appointed day held the office of secretary or
assistant or deputy secretary of the company or
(b) for at least three years of the five* years immediately
preceding his appointment as secretary held the office of
secretary of a company other than a private company or
(c) is a member of any of the bodies specified in subsection
(2) below or
(d) is a barrister, advocate or solicitor called or admitted
.in any part of the United Kingdom or
(e) is a person who, by virtue of his holding or having held
any other position or his being a member of any other body,
appears to the directors to be capable of discharging those
functions.
2. The bodies referred to in subsection (l)(c) above are:--
(a) the Institute of Chartered Accountants in England and
Wales
(b). the Institute of Chartered Accountants of Scotland
(c) the Association of Cerrified Accounts
(d) the Institute of Chartered Accountants in Ireland
(e) the Institute of Chartered Secretaries and! 1i-p_:_n`_ trators
(f) the Institute of Cost and Management Accountants
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